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Bardur Atlason isheim, ritstjori

Oddagrein

Um nakrar vikur eru 20 ar lidin sidani Fgroyskt 16garrit (FLR) vard tutgivio 4
fyrsta sinni. Afturlitandi ma asannast, at négv er avrikad. B&di hgvundar og
ritstjornir hava tikio tgk, og eftir liggur eitt megnar verk, i0 nu liggur alment
tgkt 4 heimasiduni hja Frédskaparsetri Fgroya.

Tey fyrstu drini vard ritio utgivid vid jgvnum millumbili. Tilfarid hevur verid
dygdargott, og fevnir sera breitt, eitt nd um 4astgoi, sgguligar perspektiveringar,
greiningar og viogerdir av trskurdum, 16gum og altjédarzttarligu stpou Fgroya.

[ sidstu 4rini hava tiverri verid ferri ttgavur. Hetta er ikki uttan samband vid
missin av stovnaran av ritinum og 4 so mangan hatt undangongumannin innan
fgroyska lggfrgoi, Kara 4 Rogvi, professara, i0 bradliga legdi drarnar inn 4 alt
ov ungum 4drum. Hendan onnur ttgdvan fyri 2020 bendir t6 4, at vidurskifti
eru nakad { batningi.

Logfrgdiumhvgrvio { Feroyum er fakliga ndgv ment hesi 20 4rini: Fré0skaparsetur
Fgroya er eitt nt fario undir at bj60a bx0di bachelor og master 116g, og dhugin fyri
utbligvingunum tykist at vera stérur. Hetta speglast eisini aftur { 16garritinum,
har bzedi lesandi og 16gkgn eru virkin, badi { ritstjérnini og at skriva greinar.

Upprunaliga vénin hja stovnarum og undangongufélkunum i FLR var serliga,
at lesandi 1 stgrri mun skuldu luttaka { ritstjérnini. Nd g60ir karmar eru bygdir
her 4 landi, hava lesandi, b2di heima og tti, mgguleika at 4 ein meira skipadan
hétt geva sitt fkast til at loysa Iggfrgdiligar avbjédingar, id vidvikja Fgroyum. I
sgguligum hgpi hava lesandi mangan tikid stér og tydandi tgk fgroyskum fréo-
skapi at frama.

Eitt av hgvudsendamalunum vid /6g er at tryggja, at avgerdir verda tiknar a
greidum, skipadum og upplystum grundarlagi. Légin skal sostatt vera fevnandi
og til tidir vera karmur fyri métstridandi pgrtum. Semjusgkjan er sum heild
krevjandi, eisini { ti0 og orku, so partarnir hava skyldu til { g60ari trigv at virka
fyri semju. Login eigur tiskil at byggja a eitt objektivt grundarlag, i0 javnsetir
allar partar.

Til tess at tryggja objektivitet og fakliga dygd, hevur FLR roynt eina nyggja

1 LLM i almennari altj60a 16g og MA i stjornmédlafrgdi og altjoda vidurskiftum fra
University of Aberdeen.
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javnlikameting { hesari Utgdvuni. Ritstjérnarlimirnir hava rattlisid og mett
um fakliga innihaldid { greinunum uttan at kenna navnid 4 hgvundanum. Vid
hesum hatti verOur midjad iméti at skapa eitt objektivt grundarlag fyri viogerd
av greinunum. Til nestu Utgadvurnar er @tlanin at savna ein lista vi0 lesandi og
16gkgnum, i0 hava dhuga fyri at hjdlpa vid at meta um, hvgrt greinar eru nég
gb0ar til at dtgeva { ritinum.

Greinarnar eftir Brian Sjirdarson, Svannu Liitzen, Mirjam Joensen and Katrin
Joensen véru skrivadar undir master Utbigvingini innan 16g 4 Frédskaparsetri
Fgroya. Matthieu Ricci hevur skrivad ta fimtu greinina, sum tekur stgdi { master
ritgerd hansara 4 Panthéon-Assas University { Fraklandi.



Bardur Atlason isheim, editor

Editorial

In a few weeks we can celebrate that it has been 20 years since Faroese Law
Review (FLR) was published for the first time. In retrospective it has to be
acknowledged that a lot has been achieved. Both writers and editorships have
produced important materials, and a monumental work is now available to the
public on the University of the Faroe Island’s webpage.

The first years FLR was published on a regular basis, the materials were of good
quality and included a broad range of topics, i.e. theory, historical perspectives,
analyses and discussions on cases, laws and the international status of the Faroe
Islands.

In latter years there have unfortunately been few publications. This is not without
connection to the loss of the founder and pioneer in the legal field, Prof. Kari a
Rogvi, who suddenly died at a young age. This second publication in 2020 does
however suggest that the field is improving.

The legal environment in the Faroe Islands has grown and matured extensively
over the past 20 years: for instance the University of the Faroe Islands now
offers both a bachelor’s and master’s degree in law, and there seems to be great
interest in these degrees. This is amongst other things reflected in FLR, where
both students and legal professionals are active, both in the editorship and in
writing articles.

The founders and pioneers of FLR originally hoped that students to a greater
extent would show interest in participating in FLR’s editorship. Students, both
home and abroad, now have the option to contribute in a more organized way
to solve legal problems which are related to the Faroe Islands as a good found-
ation has been developed here in the country. In historical perspective, students
have frequently made profoundly important contributions in respect to faroese
academic knowledge.

Generally speaking, one of the main purposes of law is to ensure that decisions
are made on a clear, organized and enlightended foundation. As such the law
shall be inclusive, and at times has to be the framework for opposing actors.
Conciliation is generally demanding, also in time and energy, so actors have a
duty to seek concilation and agreement in good faith. Therefore, the law must
build on objective elements and all parties must be equal before the law.
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In order to ensure a good professional level of quality and objectivity, this
publication of FLR uses blind peer-reviewed of the articles. The members of
the editorship have corrected and analysed the contents of the articles without
knowledge of the author’s identity. With this method the aim is to create an
objective foundation for future publications. The plan is to collect a list of
students and professionals who have interest in working with reviewing articles
for future publications.

The essays by Brian Sjurdarson, Svanna Liitzen, Mirjam Joensen and Katrin
Joensen were written as integral part of the Faroe Islands University Masters in
Law programme. The fifth article builds on Matthieu Ricci’s masters dissertation
from the Panthéon-Assas University in France.



Login hja Feroyskum Logarriti

§ 1. Fgroyskt Légarrit (FLR) er 6heft Ipgfrgdiligt tidarrit.

§ 2. FLR skipar fyri at dtgeva tilfar, i0 lysir og greinar madl av tydningi fyri
fgroyska 16gargkio.

§ 3. FLR verOur styrt av eini ritstjérn, sum er haegsti myndugleiki.

§ 4. Ritstjérnin verdur vald & hvgrjum ari. @Il 16gkgn og stjérnarkgn kunnu

mgta 4 fundi at velja ritstjérnina. Frafarandi ritstjorin skipar fyri valinum eftir

vanligari mannagongd. Hesir limir skulu veljast:

A. Ritstjérin

B. 5-916gken ella stjérnarkgn.

C. Eittumbo0 fyri lggfrgdi — ella samfelagsdeildina 4 Frodskaparsetrinum, sum er
sjalvvalt og verdur roknad sum partur partur av teim 6-10 ritstjérnarlimunum.

§ 5. Bladio verdur figgjad vi0 studli fra almennum myndugleikum og privatum
studlum. Eftir samradingar vi0 nevndu studlar ger ritstjérnin eina figgjarreglugerd
at galda fyri umsitingina av gllum pengum og fei hja FLR. Verdur felagio avtikio,
skal allur peningur, i0 felagio eigur, fara til Granskingargrunn Fgroya.

Galdandi frd 9. juni 2005.
Adalfundur var 9. desember 2020, har nyggj ritstjérn varo vald.

[ ritstjornini sita:

A. Béardur A. [sheim
. Kristian Joensen
. Kéri Durhuus

. Oda Strgm

. Magnus Ennistig
. Eli Thorsteinsson
. Brian Sjirdarson
. Barour Larsen
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Svanna LUtzen'

Altjoda sattmalar i innlendis 16g

Urtak

Vio stpoi i § 55 { styrisskipanarlogini giggnumgongur greinin ttvaldar altjooa
sdattmadlar, sum eru galdandi i Fgroyum. Vist verour d, at inkorporering i avisum
forum er neyoug i mun til innihaldio i sattmdlunum. Serliga er hetta i tann mun, at
sdttmalin gevur positiv reettindi til borgarar. Um § 55 i styrisskipanarlégini verour
tulkad eftir oroaljodinum, tykist inkorporering vio tilvising at vera 6neyoug. § 55
i styrisskipanarlogini verour kortini i praksis ikki tulkad sambcert ordaljédinum.
Hetta kann sigast, eitt ni vio stpoi grundgevingunum fyri inkorporering av
Hoyvikssdttmdlanum. Hinvegin tykist tad, sum man hevur valt at nyta somu
mannagongdir sum grannalondini, to uttan at taka stpou til, hvgnn tydning §
55 i styrisskipanarlégini hevur. Eingin domalog er at finna d pkinum, og kundi
tad verio dhugavert at sed hetta roynt i verki.

Abstract

With basis in § 55 in the Faroese Frame of Government the article discusses
how selected international treaties affect domestic laws in the Faroe Islands,
and in particular to what extent domestic laws are set aside in case they seem to
violate international treaties. The article claims that § 55 in the Faroese Frame of
Government seems to stipulate that the domestic legal system differs in neighboring
countries in relation to international instruments which to a larger extent seem to
be based on dualism. For the Faroe Islands this might entail that international
instruments have a greater influence on domestic laws compared to Denmark for
instance. However, by analysing concrete examples the article argues that § 55 in the
Faroese Frame of Government is not practiced as a monistic rule, as the wording
in the provision would imply.

1. Inngangur

Altj60a skyldur ikoma { tann mun, eitt land inngongur avtalur vid annad land ella
er partur av einum altjé0a samstarvi. Fgroyar eru i hesum hgpi partur av fleiri
sattmalum. Eitt nd eru tviskattasdttmalar inngingnir, eins og Fgroyar eru fevndar
av b2di ST mannarattindasattmalum og Evropeiska Mannarattindasattméalanum.
Ta tad kemur til handilsvidurskifti vio Utheimin, eru eisini fleiri sattmalar
inngingnir. Hoyvikssattmalin skal millum annad fremja buskaparligu vidurskiftini
millum Fgroyar og Island.

1 MA ilég fra Frédskaparsetri Fgroya.

11



9 FLR (2020) 2

Sattmalarnir eru ymiskir av innihaldi, umframt at summir eru settir { gildi vid
16g, medan adrir eru inngingnir uttan at vera settir { gildi viod 16g.

[ hesi grein verdur komid inn 4, hvgnn tydning tad hevur at seta sattmalar { gildi vid
16g samanborid vid eina stgdu, har sattmalin ikki er partur av fgroyskari 16ggavu,
imun til innihald. Hetta verdur eisini s2d i ljosinum av § 55 i styriskipanarlégini,
har 4sett er, at 1ggtingsldg, ella partur av lggtingsldg, ikki hevur gildi, um hon
gongur moéti millumtjédasattmala.

2. Altj6oa rettur og innlendis raettur

Sum utgangsst@di vidvikir altjoda rettur samband millum lond, imedan innlendis
rettur dsetur rettarstgOuna i landinum. Til tess at lysa sambandid millum
innlendis 16g og altj6da 16g, verour tad vanliga skilt imillum hugtgkini dualisma
og monisma.

Lond vera lyst at vera monistisk, ta altjoda 16g gerst partur av innlendis 16g uttan
fremjan innlendis { hvgrjum einstgkum fgri, t4 ein sattmali er settur { gildi, medan
lond verda lyst dualistisk, ta altjo0a 16g ikki feer virknad innlendis, uttan at hon
er framd 1 innlendis 16g. Ba0i ta tad kemur til eina monistiska skipan og eina
dualistiska skipan, krevst ein mekanisma, sum inkorporerar altjo0a 16g. Hetta
kann verda vid eini generellari dseting ella konkret { hvgrjum einstgkum fgri.?

Hvgrt eitt land hevur eina monistiska ella dualistiska skipan, byggir sostatt a
tad, sum er antin er asett { stjornarskipan landsins, { 16ggdvu ella démalég. Um
eitt nu ein dseting { grundldg sigur, at altj6da sattmalar hava virknad i innlendis
16g, ta landio hevur sett sattmélan { gildi, er talan um eina monistiska skipan.
Um ikki ein slik dseting er, men ein altj6da sattmali skal fremjast { innlendis 16g
i hvgrjum einstgkum fgri, er talan um eina dualistiska skipan.?

Tann danska grundlégin hevur onga generella dseting um sjalvvirkandi inkorporer-
ing visandi til § 19, stk. 1, { grundlégini,* eins og hini Nordanlondini heldur ikki
hava sjalvvirkandi inkorporering.

Verdur hugt at ti fgroysku styrisskipanarldgini,® er aseting i § 55, sum astgodiliga
kann benda 4 eina monistiska skipan 1 Fgroyum. T6 er ivasamt, um dsetingin er
atlad sum ein sjalvvirkandi inkorporering av altj6da sattmalum, og um hon skal

Spiermann, (2006), Moderne folkeret, s. 149.
Smith, (2013), Konstusjonelt demokrati, s. 157.
Lov nr. 169 af 5. juni 1953.

L1 nr. 103 fra 26. juli 1994.

WD B W N
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Svanna Lutzen

skiljast so vittgangandi. A hinari siduni kann hugsast, at dsetingin skal skiljast
soleidis, at verandi og komandi 16g ikki er galdandi, um hon stridir iméti altjéoa
16g.° § 55 {1 styrisskipanarldgini er dhugaverd, td hon sambart ordalj6dinum
tekur stgou til tydningin av altj6da 16g { innlendis 16g. Komid verdur { parti 3.2
nerri inn & tydningin av hesum, umframt at hetta eisini verour sd { mun til
inngingnar sattmalar.

3. Altjooar=ttarlig krov

T4 ein altjoda sattmali er settur { gildi, hava Fgroyar sum land, altj0arattarligar
asetingar, sum skulu fylgjast. Hvgrt tann altjodarattarliga dsetingin er fylgd, skal
siggjast saman vid eini meting av faktum i mun til 4setingina. [ hesum hgpi hava
innlendis dsetingar ikki neydturviliga nakran tydning. Hetta skal skiljast soleidis,
at tad ikki neyOturviliga er 1 strid vid altj6darztt at hava dsetingar { innlendis 16g,
sum strida vio ein altjéda sattméla. T6 hevur fgroysk 16ggdava, sum adur nevnt,
tikid stgou til, at innlendis 16g ikki kann verda { strid vid altjoda 16g sambert
§ 55 1 styrisskipanarlogini. Hetta, hdast tao { altjéda 16g ikki eru dsett krgv til,
hvussu londini halda sinar skyldur { innlendis 16g. Vid gdrum ordum, stendur
tad londunum sum tdtgangsstgdi fritt, hvussu tey uppfylla teirra altjéda skyldur,
sum so eisini vil siga, at ta0 ikki er eitt krav, at sdttmdlar verda inkorporeradir
i innlendis 16ggavu.’

3.1 Inkorporering av sdttmdlum

Um dtgangsstgdi verdur tikio { eini dualistiskari skipan, soleidis skilt, at ein
altjoda sattmali ikki hevur beinleidis virknad i innlendis retti, vidfgrir hetta
t6 ikki, at altjéda rattur ikki hevur tydning innlendis. Asetingar kunnu verda {
innlendis 16ggdvu, sum taka stgdi { einum altj60a sattmala, umframt at tulking
kann taka stg0i i altjo0a retti, eitt nu soleidis at 16ggevari ikki hevur ztlad at
handla { strid vid altj6da skyldur.

Sambert nordurlendskari tradition og dualistiskari fatan sum heild, skal ein
sattmdli innkorporerast, um hann skal brikast beinleidis { innlendis 16ggavu.®

At inkorporera ein altjoda sattmala vil siga, at sattmalin verdur settur { gildi vid
16g, og hevur innihaldid t4 virknad sum ein og hvgr onnur 16g { landinum. Ein
sattmdli kann inkorporerast vid einum légaruppskoti, sum visir til sdttmalan
(tilvising), ella ein dseting feer sama innihald, sum sattmalin dsetir (umskriving).
Gjgrt verdur vart vid, at ordid ,,inkorporering* til tidir bert verour nytt { samband

6 Espersen, (1970), Indgéelse og oplyldelse af traktater, s. 441.
7 Spiermann, (2006), Moderne folkeret, s. 149-150.
8  Smith, (2013), Konstusjonelt demokrati, s. 161.
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vid tilvising.? T londum, sum byggja 4 démaraskapta 16g (common law), kunnu
rettardrskurdir hava tydning fyri inkorporering av altj6da sattmalum.

Dgmi um altjéda sattmadla, settur { gildi vio 16g, er Evropeiski Mannarzattinda-
sattmalin.!” Samstundis eru flestu ST — mannarattindasdttmalarnir ikki settir
i gildi vio 16g. [ badum fgrum er talan um mannarattindi, har mett verdur, at
inkorporering er vid til at leggja dent 4 t{ altj6da reettarligu dsetingina { innlendis
16g. T donskum raetti verdur mett, at inkorporering av altjéda sattmala harumframt
hevur tydning { tann mun, talan er um strid vid adra innlendis dseting, td sattmdlin
i hesum fgri eisini verour saeddur sum ein sjalvstgdug heimild.!

Samanborid vid fgroyska 16ggavu, er sum sagt ein dseting, i0 setur til viks
innlendis dsetingar, um hesar eru { strid vid altj60a sattmalar, visandi til § 55 {
styrisskipanarlégini. T1 vikir okkara skipan fra { mun til tad, sum vanliga verour
sett { samband vi0 eina dualistiska skipan, sum okkara grannalond virka undir.

3.2 § 55 i styrisskiparnarlogini

Tad framgongur einki dr vidmerkingum til § 55 { styrisskipanarldgini, hvussu
asetingin skal skiljast. Heldur ikki er nakad at heinta dr vidmerkingum til
heimastyrislégina, sum er karmurin fyri styrisskipanarl6gini. Her er dsett 1§ 51
heimastyrislégini, at Fgroyska heimaredio er avmarkad av teimum til einahvgrja
ti0 verandi sdattmdlaligu og ¢Orum internationalum reettindum og skyldum.

Ole Espersen metir, at dsetingum 1 heimastyrislégini eftir ordaljédinum klart
eru eini bod til heimastyrid um ikki at dtinna sin myndugleika 4 ein tilikan hatt,
at hetta vidfgrir brot 4 altj6da rztt. Um hetta hendir, verOur rettarhandlingin
ogyldug sambert § 5 1 heimastyrislogini.'?

§ 5 1 heimastyrislogini er ordad soleidis, at heimastyrid er avmarkad av baoi
altjédarattarligum rettindum og skyldum, sum kann hava tann tydning, at man
ynskir at lata altjé0arett verda galdandi sum innlendis rattur. T6 kann man ikki
undirbyggja hetta sjonarmid vid 16ggevarans vilja, umframt at tad ikki framgongur
klart av ordalj6dinum, hvgr rettur er galdandi { mun til tann, sum hevur mist
sin virknad. Tiskil kann tykjast égreitt, hvgrt talan er um eina sjalvvirkandi
inkorporering i § 5 { heimastyrislégini. Tad sum talar fyri, er at be0i reettindi og
skyldur verda nevndar { heimastyrislégini. Ole Espersen visir eisini 4, at tad ikki
er vanligt { donskum ,,adoptionsbestemmelser®, at nevna ba0i raettindi og skyldur.

9 Spiermann, (2006), Moderne folkeret, s. 169.

10 Anordning nr. 136 af 25. februar 2000.

11 Spiermann, (2006) Moderne folkeret, s. 169.

12 Espersen, (1970), Indgéelse og opfyldelse af traktarer, s. 441.
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Hann metir ti, at tad hevur ,,formodningen® iméti ser, at ein so grundleggjandi
@Orvisi skipan skuldi verda galdandi, { mun til restina av rikinum.!

Hvussu vittgangandi § 55 { styrisskipanarldogini og § 5 1 heimastyrislogini skulu
skiljast, kann tykjast ivasamt, t6 at tad verour mett at vera greitt { ordaljédinum,
at § 55 1 styrisskipanarlégini ger, at sambandid millum innlendis 16g og altj60a
16g vikir frd eini dualistiskari skipin. Hetta verdur sagt, uttan at koma til ta
nidurstgdu, at altjéda sattmdlar eru galdandi sum innlendis 16g. Mett verdur,
at rettarstgdan er 6greid, og i praksis tykist rettarstgdan javnmett vid hini
nordurlondini, visandi til at um sattmélar eru inkorpororeradir, ma mann ganga
ut frd, at ein meting er gjgrd av tgrvinum av hesum.

Um § 55 1 styrisskipanarlégini er dttrykk fyri, at rettindi og skyldur sambert
altj60a sattmala ikki kunnu setast til viks { innlendis 16g, medan ein altj60a sattmali
ikki setur adra reettarstgou istadin, hevur altjéda 16g st@rri avirkan { innlendis
16g 1 Fgroyum samanborid vi0 eitt ni Danmark. Hetta, ta ein altjé0a sattmali
sum sagt kann seta til viks innlendis 16ggavu sambzrt § 55 { styrisskipanarlégini,
héast hann er ikki inkorporeradur 1 fgroyska 16ggavu. I danskari 16ggavu kann
ein ikki-inkorporeradur altjéda sattmali harafturiméti ikki seta til viks innlendis
16ggavu.'*

Harvio er ikki sagt, at ein ikki-inkorporeradur sattmali ikki hevur dvirkan 4
danska innlendis 16ggavu. Hetta, ta sattmadlin, héast hann ikki er beinleidis
rettarkelda { innlendis 16g, verour nyttur sum tulkingarikast undir 16gini, sum
er beinleidis rattarkelda. Tao vil siga, at 16gin { stgrstan mun verdur tulkad
samsvarandi altjéda skyldum. Alagdar sattmalaskyldur kunnu t6 ikki grundgeva
fyri tulking i strid vid ordalj60id av eini innlendis dseting.!” Vid gorum ordum
kunnu avmarkingar verda fyri, hvussu langt ein ikki-inkorporeradur sattmali
kann rgkka 1 innlendis 16ggdvu { Danmark.

Sum sagt, hevur inkorporering vid ser, at altjo0a sattmalar fda virdi sum
innlendis 16g, og verour { danskari 16ggdvu vist 4, at hetta skal til fyri at kunna
seta til sidis innlendis 16g, sum stridir vio sattmalan. Hetta sjénarmid er t6 ikki
galdandi fyri Fgroyar, ta § 55 { styrisskipanarlégini gevur inngingnum sattmalum
hetta virdi. Ein kann tf spyrja, um tad er neydugt vid inkorporering { Fgroyum,
um s&0 verdur burtur fra sjonarmidinum um gktari tilvitan vidvikjandi eitt nd
mannarattindum.

13 1Ibid, s. 442.
14 Spiermann, (2006), Moderne folkeret, s. 169.
15 Ibid.,s. 153.
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Sum 40ur umrgtt, ber ikki til at nyta ein ikki-inkorporeradan sattmala sum
sjalvstgdugt rettarstgdi. Hetta fgrir vio ser, at ein sattmali ikki kann brikast
at geva positiv raettindi til ein borgara, sum ikki eru heimilad { innlendis 16g.
Samstundis kann ein ikki-inkorporeradur sattmadli heldur ikki { ser sjalvum
dleggja skyldur til privat. Tiskil kann tad { mun til innihald { sattmélanum, {
summum fgrum gerast neyougt vid inkorporering.

4. Altj6oa sattmalar i feroyskum praksis

Sum 4dur umrgtt, eru Fgroyar partur av ymiskum altjéda sattmalum. I hesum
hgpi verda ter altjéda skyldurnar vanliga hildnar vid normharmoni, umskriving
ella tilvising. Normharmoni vil siga, at man kann stadfesta, at verandi 16ggava
er i trad vio sattmalan. [ hesum fgri er ikki neydugt vid inkorporering.! [ tann
mun sattmalar verda inkorporeradir, verour ofta gjgrt 4 tann hatt, at ein partur
verdur umskrivadir { innlendis 16g. Harumframt er eisini dgmi um inkorporering
vid tilvising. Hetta verdur narri umrgtt vio itgkiligum dgmum nidanfyri.

4.1 Tviskattasdttmadlar

Tviskattasattmdlar verda settir 1 gildi vid 16g, har talan er um inkorporering
vid tilvising.”” Té kunnu somu dsetingar verda umskrivadar inn { fgroyska
16ggavu, samstundis sum sattmadlin er inkorporeradur vio tilvising. Hetta, ta
ein tviskattasdttmali bert kann nytast til at geva laekking i skattinum. Hann
gevur ikki { szr sjalvum heimild at skatta eina inntgku, um ein tilik heimild
ikki er at finna { innlendis 16ggdvu. Vist verOur { hesum sambandi til avgerd
fra Landsskatteretten,' har manglandi innlendis 16ggava { Norra gav Danmark
subsidieran rett at skatta inntgkuna, hdast Norra sambert tviskattasattmalanum,
sum kelduland &tti reettin til skattin. Tviskattaavtalurnar eru vio gorum oroum,
vid atlit til heimild at skatta, bert sekunderar { mun til innlendis dsetingarnar.
Ti er neyOougt at umskriva neyduga heimild 1 fgroyska skattaléggavu.

Eitt dgmi um hetta er grein 13, stk. 7, { ti nordurlendska tviskattasattmalanum."
Har er dsett, at vinningur av partabrgvum hja skattgjaldara, sum hevur verid
heimahoyrandi { einum sattmdlabundnum riki, og er vordin heimahoyrandi {
einum gdrum sattméalabundnum, kann verda skattadur i fyrstnevnda riki. T6 kann
fyrst nevnda riki bert skatta ta virdisgking, sum hevur verid fram til fraflyting.

16 1Ibid., s. 174.

17 TAKS, (2017), tviskattasattmalar.

18 SKM2015.185.LSR.

19 Sattmali millum tey nordurlendsku londini at sleppa undan tviskatting, hvat viovikur
inntgku — og ognarskatting fra 23. september 1996.
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Um dgmi verdur tikid, at ein fgroyskur borgari skattliga gert heimahoyrandi {
gOrum sattmdlabundnum rik, og eftir fraflyting selir partabrgv, so er ikki nég
mikid vid dseting i einum inkorporeradum altjéda sattmala, sum bytir skattin
til Fgroyar. I hesum hgpi er grein 13, stk. 7, i tviskattasattmalanum umskrivad
i fgroyska skattaloggavu, visandi til kapittul 1 a { 1l. nr. 164 fra 21. desember
2001 um skatting av kapitalvinningi. Hendan innlendis 4seting er komin inn {
16gina 12016,” sum vil siga, at fram til 2016, hgvdu Fgroyar ikki heimild at skatta
partabrgv vid fraflyting.

Hetta visir, at ta0 { mun til innihald { sattmédlum { summum fgrum er neydugt at
inkorporera ba0i vi0 tilvising og umskriving, fyri at innihaldio av sdittmalanum fer
atlada virknadin. Her kann leggjast afturat, at tilvising er neydug, fyri at borgarin
kann krevja sin rett sambart saittmalanum yvir fyri skattamyndugleikunum.?

4.2 Mannareettindasdttmdlar

Téa tad kemur til sattmélar viovikjandi mannarattindum, eru Fgroyar partur av
fleiri ST-sattmalum.? Eitt n kann nevnast altj6da sattmdlin um at basa gll slgg
av mismuni vegna rasu, sum hevur verid { gildi { Fgroyum sidani 9. desember 1971.
Hesin sattmali er ikki inkorporeradur vio tilvising skilt 4 tann hatt, at hann ikki er
galdandi beinleidis i innlendis 16g. Istadin er gjgrd ein umskriving av dsetingum,
fyri at fda harmoni millum altj6da 16g og innlendis 16g. Vist verour millum annad
til Im. nr. 59 og 60 frd 1971, sum er ein avleiding av igildissetan av omanfyri
nevnda ST-sattmala. Her verdur 16ggivid um forbod méti rasudiskriminering {
innlendis 16ggavu.

[ sini heild eru ST-sattmélar ikki inkorporeradir vid tilvising. Hetta er helst
gjgrt 1 samsvari vid ta mannagongd, sum Danmark brukar. [ Danmark hevur
spurningurin verid til umrgdu, um ikki hesir sattmaélar 4ttu at verid inkorporeradir
vid tilvising, t4 hetta er vi0 til at gkja dvirkanina, og harvid verja likindini fyri
at landid heldur altj6da skyldur.?

Samanborid vid fgroysk vidurskifti verour mett, at sattmadlar { ti lgtu teir eru
inngingnir hava stgrri dvirkan { fgroyskari 16ggavu visandi til § 55 { styris-
skipanarl6gini. Ti gerst ordaskiftid eitt sindur gdrvisi { Fgroyum. Tad er bert
i tann mun, sidttmalin gevur borgara positiv rettindi, sum ikki eru 16ggivin
innlendis, at sattmadlin ikki feer tann @tlada virknad innlendis. Hesi viourskifti
hava veri0 loyst vid umskriving fyri at halda altj60a skyldur visandi til omanfyri

20 Lggtingslog nr. 42 fra 6. mai 2016, Im. nr. 108 fra 2015.

21 Winther-Sgrensen m.fl., (2013) Skatteretten 3, s. 29.

22 Uttanrikis — og vinnumalaradio, (2017), Mannarzttindi { ST hgpi.

23 Spiermann, Ole, (2014), Implementering fremmer folkeretlige forpligtelser.
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standandi, og { tann mun hetta verdur tryggjad, eiga sattmélarnir at fda fullan
virknad innlendis. Hetta, serliga td innlendis 16g verdur tulkad i samsvari vid
altjoda sattmadlar, og i tann mun tulking ikki rgkkur endamalinum, kann innlendis
16g setast vil viks sambart § 55 { styrisskipanarlégini.

Annar sattmdli viovikjandi mannarattindum er Evropeiski Mannarattindasatt-
madlin. Hesin sattmali er, sum sagt, settur { gildi vi0 16g, og hevur ti virknad, sum
ein og hvgr onnur 16g i landinum. T6 vi0 ti fraviki, at eitt lex posterior-prinsipp
ikki er galdandi, skilt & tann hétt, at hann ikki vikir fyri nyggjari 16ggavu.*
Hendan vegleidandi hgvuOsregla 1 okkara grannalondum, gerst t6 ikki tydandi
i fgroyskari 16ggavu, ta § 55 1 styrisskipanarldgini hevur givid sdttméalanum
rettindi fram um adra 16ggavu.

Tad vil siga, at innihaldid { saittmalanum kann gerast galdandi innlendis, samstundis
sum domar hja mannarattindadémstélinum verda lagdir til grund fyri tulking
av skyldum sambert sattmdlanum. Hetta ma verda galdandi b2di { mun til ikki-
inkorporeradan sattméla og inkorporeradan sattmadla, ta tad { bidum fgrum er
talan um tulking av skyldum sambert sattmalanum. Teksturin { sattmalanum
verdur mentur { démstélinum, sum er kendur fyri tann dynamiska tulkingarhattin
og ordini: the Convention is a living instrument which, as the Commission rightly
stressed, must be interpreted in the light of the present-day conditions?

Aftur her verdur mett, er tad bert er { tann mun sattmdlin gevur positiv rettindi
fyri borgaran, sum ikki er 16ggivid um innlendis, at inkorporering hevur dvirkan.
[ ttgangsstgdi eru raettindini sambert sattmalanum negativ. T6 verda dsetingarnar
mentar { ddmstdlinum og eitt nd { mun til grein 8 { sdttmadlanum, sum gevur reett
til respekt fyri privatlivinum og familjulivinum, kann tad undir dvisum fortreytum
hugsast, at positiv rettindi verda givin. T{ gevur tad meining at inkorporera
sattmalan, sum samstundis verour mentur { domstélinum.

4.3 Hoyvikssattmadlin

Annar sattmali settur { gildi vid 16g, er sattmali millum Island og Fgroyar, nevndur
Hoyvikssattmalin.?® Hesin sattmali er sambart almennu vidmerkingunum helst
mest vidfevndi sattmali, sum Fgroyar hava gjgrt vid annad land. Mett verOur, at
ta sattmélin dvirkar mong stor 16gargki i fgroyska lggdgminum, er best at seta
asetingarnar { sattmédlanum vidvikjandi gllum yvirtiknum malum, id sattmélin
fevnir um, { gildi vio 16g.”’

24 Spiermann, Ole, Moderne folkeret, s. 169.

25 Sigurdjonsson mod Island fra 30. juni 1993, pramis 35.
26 Lggtingslog nr. 66 fra 18. mai 2006, Im. nr. 15/2005.
27 Almennar viomerkingar til Im. nr. 15/2005.
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Eisini framgongur av 16garuppskotinum til Hoyvikssattmalan, at sattmadlin
vid hesi inkorporering fer gildi framum lggtingslégir, i0 eru { ésamsvar vid
Hoyvikssattmalan.?® Hetta kann tykjast { andsggn vio tad sum framgongur av § 55
istyrisskipanarldgini, ta lggtingslog, sum gongur iméti altjoda sattmala, ikki er {
gildi sambzrt ordaljodinum { hesi dseting. Samstundis verdur vist 4, at tad aliggur
landsstyrinum at boOa fra, hvgrjar lggtingslogir eru neydugar, fyri at ein altj6oa
sattmdli kann verda utintur.” Tad vil siga, at hoast § 55 { styrisskipanarlégini
kann seta ur gildi lggtingslog, so er tad samstundis ein skylda at gera neydugu
broytingar { 16gum, sum verda mettar { stri0 vio altj60a sattmala.

Tad framgongur einki beinleidis { vidmerkingunum, hvgrt sattmalin er inkorpor-
eradur vio ti fyri eyga at verda nyttur sum beinleidis heimild { innlendis 16g {
mun til positiv rettindi hja borgarum, virkjum ella myndugleikum. Hetta vildi
eisini verid undantakiod { mun til innihaldid av sattmalanum.

Tiskil tykist grundgevingin fyri inkorporering vid tilvising grkymlandi { tann mun,
§ 55 {1 styrisskipanarlégini skal skiljast sum ein millumloysn millum monismu
og dualismu, har altj6da 16g sambart ordalj6dinum setur til viks innlendis 16g.

5. Nidursteda

Eftir eina gjggnumgongd av dtvaldum altjéda sattmalum, sum Fgroyar eru partur
av, verour sa&0, at inkorporering { summum fgrum er neyoug { mun til innihald.
Hetta er serliga { tann mun sattmalin gevur positiv rettindi. [ gdrum fgrum tykist
inkorporering vi0 tilvising 6neydug { tann mun, § 55 { styrisskipanarlégini verdur
tulkad eftir ordalj6dinum.

T6 verdur sa0, at § 55 1 styrisskipanarldgini { praksis ikki verour tulkad sambeert
ordalj6dinum, visandi til grundgevingarnar fyri inkorporering av Hoyvikssatt-
malanum. Hinvegin tykist tad, sum man hevur valt at nyta somu mannagongdir,
sum okkara grannar uttan at taka stgou til, hvgnn tydning § 55 { styrisskip-
anarl6gini hevur. Einki domspraksis er at finna 4 gkinum, og kundi tad verid
dhugavert at s2d hetta roynt { verki.

28 Vidmerkingar til § 2 { Im. nr. 15/2005.
29 § 52, stk. 3, 1 styrisskipanarlégini.
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Lontur stedgur i arbeidstidini er ein raettur

Urtak

Greinin tekur vitgangsstpoi [ sattmalaviourskiftunum millum Havnar Arbeids-
mannafelag og Foroya Arbeidsgevarafelag. Hon vioger reettin hjd teimum, io
arbeida eftir hesum sdttmdla at faa lpntan stedg i arbeidstio — tad, i0 kallast
kaffisteogur. Viogjgrt verour, hvat ordad er um stedgir i porum liknandi sattmdlum
og reglum. Fario verour aftur til upprunan til hesar stedgir, og kannad verdur,
hvgr venja scest { teimum trskurdoum, sum nema vio evnio. Tikio verour fram,
hvgrjir fyrimunir eru at skipa kaffisteog i broytiligari siovenju og komio verour
inn d, hvussu er vio stedgi [ 1irtio.

Abstract

The article focuses on the contractual relationship between the labour organi-
zation ,,Havnar Arbeidosmannafelag“ and the employers association ,,Fgroya
Arbeidsgevarafelag®. It discusses the right of those who work under the relevant
agreement to get paid pause, or socalled ,,coffee break®, in working time. The
article compares what is written on ,,breaks” in similar agreements and rules.
It looks back to the origin of these breaks and looks at the practice seen in the
judgments that reflect on the issue. It will also be revealed what the benefits
are to manage coffee breaks in dynamic practice and how breaks are managed
outside normal hours.

Inngangur

I sattmalanum millum Havnar Arbeidsmannafelag (HAF) og Fgroya Arbeids-
gevarafelag (FAG), stendur l1iti0 itgkiligt um tad at hava stedg { arbeidstidini.
Sattmadlin er meira greidur vidovikjandi dggurdatima og natturda — um teir
stendur, at ,,dggverdatioin skal verda 1 tima og liggja millum kl. 12 og kl. 13,
og um ndtturda stendur ,nattverdatimin skal liggja millum kl. 18 og kl. 192
At kalla einki stendur um stutta stedgin, ein fyrrapart og ein seinnapart, sum a
mannamunni verdur kallad kaffipausa ella kaffisteogur®.

1 MA ilggfrgodi fra Frédskaparsetri Fgroya.
Sattmali millum HAF og FAG frd 1.mai 2014 { § 9, stk. 1 nidast.

3 Fgroysk ordabok 1998 sigur um ordio: , kaffistedgur®, at hetta er: ,stuttur stedgur {
arbeidi til at drekka kaffi ella te.”
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Vidgerd — Lontur stedgur i arbeidstioini

Av royndum veit eg, at hesir kaffisteOgir verda hildnir 4 arbeidsgkinum hja
HAF# A summum arbeidsplassum eru stedgirnir reglubundnir. Hetta er ta
skipadar arbeidsgongdir krevja, at fleiri arbeidsfélk eru til stadar samstundis,
t.d. ta félk standa vid eina flakalinju. A gdrum gkjum stendur meiri fritt nzer
fario verour ,,til kaffi“. Hetta er td arbeidsuppgavurnar eru meiri sjalvstgougar
og ikki tengdar at fleiri félkum, t.d. td ein goymsla skal ruddast.

Kaffisteogir verda hildnir 4 ymsu arbeidsplassum, og hdast ikki beinleidis nevndir
i sattmalunum, so skilst { ngkrum sdttmalabrotum, at hesir stedgir finnast, og at
teir eru skipadir. I sattmalanum millum Fgroya Arbeidarafelag (FA) og FAG er
eina protokollatid® dhugavert. Her stendur: ,,Somuleidis verdur i gorum arbeidi
drekkatid praktiserad, soleidis, sum hon higartil hevur verid praktiserad 4 teim
ymsu arbeidsplassunum og i teim ymsu arbeidunum®. Her verdur stadfest, at
ein sidvenja um ,,drekkatio* hevur verid hildin og framhaldandi skal gera tad.
Her verdur eisini stadfest, at hetta verdur gjgrt 4 ymsum arbeidsplassum og {
ymsu arbeidunum. Venjan finst, og hon kann halda afram 6broytt. Her verour
hugtakio ,,drekkatio* brikt, sum skiljast sum hesin stutti stedgur.

Ordingin stendur { sdittmédlanum millum FA og FAG, og liknandi ording er ikki at
finna { sdttmalanum millum HAF og FAG. Ordingin er t{ ikki beinleidis bindandi
fyri sattmalan millum HAF og FAG, men héast tag, er hetta g60 vegleiding, sum
sigur, hvat er galdandi, ti arbeidsgkini hja hesum fakfelggunum likjast.

Teksturin gevur abending um, at spurningurin um kaffistedg skal loysast
lokalt. Soleiois at skilja at ikki verour vikio fra ti, sum er blivid siOvenja 4 dvisa
arbeidsplassinum. Sidani er spurningurin, um sidvenjan livir upp til eitt minstakrav,
sum er galdandi yvirhgvur.

[ ¢drum broti { ssttmalanum millum HAF og FAG stendur: ,, Kemst d4samt um
alrar sattmalar sum arbeidOsmannafelggini hava vid sin métpart, skal té ongantio
verda meira enn 4 timar millum hvgnn verd.“ Just hendan sama ordingin® gongur
aftur { sattmalanum, sum FAG hevur vi0 FA, vi0 Havnar Arbeidskvinnufelag

4 Havisum limur hja HAF arbeidsroyndir 4 ymsum arbeidsgkjum so sum: byggiarbeioi,
laksaarbeidi, fiskaarbeidi og landings — og flutningsarbeidi.

5 Séattmali millum HAF og FAG fra 1.mai 2014 1 § 9 har endurgivid er undir yvirskriftini:
Protokollat ur semingsprotokollini.

6 §91sattmédlanum millum HAM og FAG fréd 1.mai 2014,

§ 9 1 sattmdlanum millum FA og FAG fréd 1.mai 2014,

§ 9 1 sattmdlanum millum KAK/KAM og FAG frd 1.mai 2014 og

§ 9 1 sattmédlanum millum HAK og FAG fra 1.mai 2014.
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(HAK) og vid Klaksvikar Arbeidskvinnu — og Klaksvikar Arbeidsmannafelag
(KAK/KAM).

Henda édseting uppa 4 timar millum hvgnn verd, skal skiljast sum tann stedgur,
sum er dggurdatimi ella natturdatimi, td arbeitt er { 4 timar. Men hvussu er vio
hesi dseting, ta arbeitt verour longri enn vanliga ti0? Ta byrjad verour t.d. k1.6.00
4 morgni, skal dggurdatimin td byrja { seinasta lagi kl. 10? T4 kann hesin stutti
kaffistedgur, sum verdur hildin fyrrapartin, mgguliga tulkast inn { hesa 4 tima reglu
um verd. Vid hesum kann dggurdatimin haldast um dggurdatio, sum vanligt er.

Verdur hugt aftur i ti0, so sast { fyrsta sattmédlanum hja HAF, at allir matarstedgir
upprunaliga voru greitt ordadir. HAF bleiv stovnsett i 1916, og td samtykti felagio
eina reglugerd, sum Havnar Arbeidsgevarafelag (HAG) seinni ték undir vio. I
samtyktu reglugerdini st6d: ,,Alle lgnninger beregnes uden fradrag af spisetider:
frokost % time, middag 1 time og mellemmad % time“.” Reglan var, at mattidirnar
voru partur av lgnini, og mattidirnar véru triggjar: morgunmatur try korter,
dggurdi ein timi og miomali eitt korter.* Uppskotid vard lagt fyri HAG, sum ynskti
ymsar broytingar, og ein var, at ,,frokosttiden bortfalder i November, December
og Januar, naar arbejdet begynder kl. 8 om morgen.“ Broytingaruppskotid vard
lagt fyri HAM® og var0 einmealt samtykt."

Verour hugt { galdandi sattmala millum HAF og FAG, so eru bx0i arbeidstio og
timalgn gjglliga sundurbytt og skipad fyri seg i Ignarsattmala. Gjgrdar eru reglur
vidvikjandi dggurdatimanum og néatturda, men tad, sum svaradi til mattidirnar
fyrrapart og seinnapart { upprunaliga sattmalanum hja HAF frd 1916, er ikki at
finna longur. Sostatt kann stadfestast, at hja HAF er fario fra greioum skrivadum
reglum um morgunmat og midmala og yvir til eina sidvenju um stedgir, ein
fyrrapart og ein seinnapart. Ein sidvenja er felagshugtak fyri reglu, i0 ikki er
ordad sum aseting."" Avgerandi, hvgrt ein sidvenja er bindandi og hevur gildi ella
ikki, er, at hon hevur verid brukt leingi. Eisini skal hon hava greitt og eintydugt
innihald, og talan skal ikki vera um undantgk, og hon skal vera grundad a eina
bindandi rettarkenslu'.

Sum dgmi um mal, har Fasti Gerdarratturin hevur tikio stgou til tulking av

Si Hans Thomsen, Havnar Arbeidsmannafelag { 75 ar (1991), s. 12.

8 SiJoégvan Arge, Semjur og strid: Fgroya arbeidsgevarafelag 50 ar, Havnar arbeids-
gevarafelag 75 ar, 1993 s. 17.

9 Tad var tann 21. Sept. 1916.

10 Si Hans Thomsen Thomsen, Havnar Arbeidsmannafelag i 75 ar (1991), s. 18.

11 Si Kdri 4 Rogvi, Verklagslog — fgroyskur kollektivur arbeidsrattur (2013), s. 51.

12 Si Jens Kristensen, Grundleggende Arbejdsret 2. udgave (2009), s. 286.
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sattméla 1 mun til sidvenju kann nevnast malid: MF moti FMR — timatal d
pedagogtitbiigving. Her meintu pedagoglararar, at dtrokningarhatturin fyri
Ign teirra var skeivur, og at teir ti attu lgn tilgéoar. Arbeidsgevarasioan,
Figgjarmalarddio, meinti hinvegin, at rett var fario fram og fekk viohald.
Grundgevingin var, at her var ein sidvenja ikomin, og hon var brikt { 22 4r.
Sidvenjan kundi sigast at vera partur av saittmalanum. B4dir partar voru vitandi
um hesa, og hvgrgin parturin hevoi gjgrt nakao til at broyta hana.

Millum manna sigst, at ein ,,tummilsregla®“ er, at arbeidarin eigur 5 minuttir av
hvgrjum tima. Ilt er at siga hvat liggur { hesi ttsggn, men hetta samsvar dleid
til hesa dsetingina 1 fyrsta sattmalanum hja HAF, har Igntir verda 12 timar um
dagin, og matarstedgir eru tilsamans 2 timar. T1 hetta kann roknast til uml. 5%
minuttir av hvgrjum tima.!

Ilt er at finna fram til gerdarrettarmal, sum viogera henda lgnta stedg, og jist
hetta er kanska eitt tekin um, at partarnir er samdir og megna sjalvir at skipa hesi
vidurskifti. Kemur eitt mal fyri gerdarratt av hesum slag, so er drskurdurin ikki
bert avgerandi fyri eitt dvist mdl, men er at meta sum ein bindandi avgerd fyri,
hvussu somu sattmélaviourskifti skulu skiljast. Gerdarratturin fer sostatt eitt
virdi sum fordgmi.? T4 tad kemur til skarpskeringar { treetum, noydast semingsfélk
og domarar ti at hyggja at, hvgrt partarnir { atburdi ella skjglum hava synt felags
fatan, ella um grundreglur galda.’

Takast kann t6 { tvey gerdarrettarmdl, sum nema vid evnid um Igntan stedg.
Hesi sniigva seg t6 um arbeidi i urtid. I gerdarratt kom eitt mél fyri i 1984.
Hetta var mélid FA moti FAG — trtidarlgn, Dros, sum sntidi seg um, hvgrt limir
i arbeidarafelagnum attu at fda drtidarlgn fyri 2 timar, hdast arbeidstidin var 1%
timi. Arbeidarafelagid fekk vidhald vid teirri grundgeving, at lgnt verour fyri
tveir timar, hdast arbeitt verour styttri.

Eitt dhugavert, sum st6d 1 grundgevingunum, héast FA fekk viohald, var, at
»pauser“ ikki eru Igntar. Her var0 sagt, at ein arbeidsgevari sum ,,altovervejende
hovedregel* kann dseta, at arbeidstidin er ,,effektiv, og at pauser i arbejdstiden,
herunder de normale spisepauser” ikki kunnu roknast vid i ,beregningen af

1 Tann fyrsti sattmélin gav matarstedg vid lutfallinum (2/12) av tidini = 10 min. um
timan. T4 so dggurdatimin seinni er tikin burtur ur lgntu arbeidstidini, er lutfallio
(1/11) av tidini = 5,45 min. um timan.

Si Niels Waage, Arbejdsretten genem 100 ar, bind 1 (2010), s. 99.
3 Si Kari 4 Rogvi, Verklagslog — foroyskur kollektivur arbeidsrattur (2013), s. 36.
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arbejdstiden“.! Ut fra hesum teksti kann skiljast, at kaffistedgir { Fgroyum ikki
eiga at verda lgntir, og spyrjast kann av rgttum, hvgr hesin ,altovervejende
hovedregel“ er, sum sipad verdur til. Tad kann neyvan sigast vanligt { Fgroyum
at métrokna teir stedgir (,,pauser i arbejdstiden,,), sum verda hildnir fyrrapart
og seinnapart. Her er eitt dgmi um vansan vio, at utlendskur démari dgmir {
Fgroyum, sum ikki hevur kunnleika til vidurskiftini { Fgroyum.

Annad liknandi gerdarrettarmal var méalio Kommunala Starvsmannafelagio
moti Torshavnar Byrdd — mattio fra 1997. Her var ein av spurningunum, um
starvsfolk hgvdu reatt til % tima matti0 uttan fradratt fyri hvgrjar 2 timar, sum
arbeitt var0 1 urtio. Raetturin stadfesti eisini { hesum mali, at hetta var galdandi.
I drskurdinum stendur harafturat, at um ikki er gjgrligt av arbeidsavum at fara
fra arbeidinum, so verdur viokomandi gédskrivadur fyri mattidirnar.

T4 talan er um ungdémar undir 17 4r, er ein vidkomandi 4seting { 16gini um
arbeidsumhvgrvi. Her er asett,” at td talan er um ung undir 17 ar, og dagliga
arbeidstidin fer uppum 4 % tima, so skulu hesi ,,hava ein stedg uppa { minsta
lagi 30 minuttir.”

Eitt ES-direktiv frd 1993 asetir, at starvsfélk hava reett til stedg, um arbeidsdagurin
er longri enn 6 timar. Hetta stendur { art. 4 um ,,stedgir®. Vidari stendur, at
longdin og atlitini til stedgirnar skulu asetast { kollektivu sattmalunum, og har
sum slikir ikki finnast, skulu teir setast vid 16g. [ sama ES-direktivi, art. 13,
undir yvirskriftini ,,arbeidsritma®, er dsett, at midast skal eftir at skipa dagin
eftir dvisari ratmu. Atlit skal takast til regluna, i0 sigur, at arbeidi skal tillagast
menniskja. Malid er at mdétvirka avleidingunum av monotonum arbeidi, og
arbeidast skal { fastari ritmu. Hetta er skynsamt vidvikjandi trygd og heilsu, og
er serliga viokomandi, ta i0 umreadur ,,stedg { arbeidstidini®.

Asetingarnar { hesum ES-direktivi kunnu hava vid szr, at reglurnar um arbeidstidir
fda ddm av reglum, sum eru galdandi fyri arbeidsumhvgrvi.> ES 16ggava hevur
ikki gildi { Fgroyum, men t6 kann rdkio frd ,meginlandinum* hava dvirkan 4
okkum { hugburoi og rattarfatan, og soleidis er eisini { hesum fgri.

Tok traeta seg upp um kaffistedg, kundi Fasti Gerdarrattin gjgrt malio av. Um

1 I Danmark er vanliga arbeidsvikan 37 timar, si Jens Kristensen Grundleggende
Arbejdsret 2. Udgave (2009), s.334 og har verdur Ignt eftir effektivu arbeidstidini,
men { Fgroyum hava vit normaltid 4 40 tima arbeidsviku og hetta er asett i Iggtingslog
37/1978 um 40 timars arbeidsviku.

2 LI 70/2000 um arbeidsumhvgrvi § 50 , stk. 5 litra a.

3 SilJens Kristensen, Grundleggende Arbejdsret 2. udgave (2009), s. 129.
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t.d. ein nyggjur stjori vil avtaka kaffistedgin vid teirri grundgeving, at ,,tad
stendur einki { sattmédlanum um kaffisteog!“, so kundi malid verid reist { Fasta
Gerdarrattinum sum eitt brot 4 siovenju.

Ein venja sum kaffistedgurin, id hevur verid til { langa ti0, og sum partarnir eru
nggdir vio, nytist ikki at ordast og skjalfestast { saittmala. Samfelagid, arbeidslivid
og mentanin broytast, og venjur broytast somuleidis. Tad kann hugsast, at partarnir
eru nggdir vid venjuna, og at teir hvgr { sinum lagi, ella saman, hava eina tulking
i mun til sattmalan. Tad kann hugsast, at badir partar halda, at stedgir eru
gagnligir. Trivnadur, og tad at drekka kaffi og vera saman vi0 starvsfelggum,
skapar produktivitet, og hesir stedgir er eitt hgvi at leida arbeidid og upplysa
um vidurskifti, sum eru beinleidis knytt til arbeidid.

Samanumteka

Hesin stedgur, sum kallast kaffistedgur, hevur sannlikt sin uppruna { fyrsta
sattmédlanum hja HAF fra 1916. Hann stendur ikki ordadur i sattmalunum,
sum eru galdandi { dag, men finst sum venja, og er ivaleyst samrunnin partur
av sattmalanum. Skal hesin stedgur sigast upp, ma hann sigast upp saman vio
sattmalanum.

Itgkiliga protokollatid { saittmalanum hji FA vid FAG stadfestir, at venja er um
stedg og skal halda dfram. Ordingin bendir 4, at stedgirnir eru skipadir lokalt.
T6 hesir skulu ivaleyst liva upp til eitt minstakrav, sum kann vera tveir stedgir
um dagin og svarandi til 5 minuttir av hvgrjum tima, og eitt mgguligt mal { Fasta
Gerdarrettinum kundi gjgrt hetta av.

Reglan um 4 timar ,,millum hvgnn verd* studlar undir rattinum at halda
kaffistedg. Hetta er, ta i0 arbeitt verdur longri 4 timar Tt { eitt, ti t4 kann hesin
stedgur verda tulkadur sum ordid ,,verd.”

Tveir gerdarraettardrskurdir nema vid tad at arbeida i Urtio, og badir gévu
Igntakarasiduni vidohald. T6 varo gjgrt greitt { fyrra drskurdinum, at lgnt verdur
fyri effektiva tid og ikki stedgir. Seinni drskurdurin gjgrdi hinvegin greitt, at
rett var at faa lgntan stedg i 2 tima fyri 2 tima udrtidararbeidi, og bar ikki til
at faa hendan stedg, so skuldi hesin %2 timi verda gé0skrivadur. Viod 16gini um
arbeidOsumhvgrvi er dsett, at ungdémar undir 17 ar hava rett til stedg, ta i0
arbeitt er 4 % tima, og hesin skal vara { minst % tima. Eisini munnu reglurnar,
sum ES hevur sett { gildi um arbeidsumhvgrvi og reglur um stedg, dvirka okkum
4 einhvgnn hatt.

Greitt er, at verOur arbeitt { Grti0, skal steOgur haldast, og hetta verdur staofest
sambert trskurdum. Eisini td ungdémar undir 17 4r eru { arbei0i, skal stedgur
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haldast sambzart umhvgrvislég. T4 10 tad kemur til fyribrigdid kaffistedg og
rettin til hendan, er talan um sidvenju. Upprunin til stedgirnar var { skrivadari
reglu, sum t6 er tikin burtur seinni { tidini. Stedgirnir eru nd bindandi { atburdi
og eru bert ébeinleidis lystir { ymsum brotum og reglum, heldur enn { beinleidis
skrivadum paragraffum.
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Sjalvmord i Feroyum eftir Norsku
Log: 1766 og 1841-43

Sjuirour sigldi av landi t,
hann lysti ei longur at vera,
sjunkadi niour til havsins botn,
hann mundi tad sjalvur gera.

Ur Habardskveedi, tridi tattur, grindi 74

Urtak

Greinin tekur stpoi i revsireettarligu broytingunum i 18. gld i Evropa, sum voru
grundadar d ndttirureett og upplysing i stadin fyri a eitt religigst grundarlag og
gjordu, at revsingarnar gjgrdust rationellari og i proportién vio brotsgerdina.
Evnid, i0 hetta verour kannaod igjiggnum, er sjalvmoro. Eftir Norsku Log Christians
V, sum varo sett i gildi i Foroyum i 1688, var sjalvmord nevniliga stadfest sum
ein brotsgerd og skuldi tiskil revsast. I fyrstu atlpgu verda tvey sjalvmordsmdl
i Fproyum samanborin — eitt mdl fra 1766 vio eitt fra 1843 — vio ti endamdli at
greina og meta um lpgspguligu broytingarnar frd ti fyrra malinum til tad seinna.
Norska Loég var i gildi i Fproyum i baoum ferum, og héast tad eru knapt 80 ar
[ millum madlini, so eru avleidingarnar, sum vit skulu siggja, ikki eins. Fyri at
perspektivera verda try onnur sjalvmordsmal fra 1840unum at enda tikin vio.

Abstract

The article discusses how the Enlightenment and natural law, rather than religion,
influenced the changes made in European criminal law throughout the 18. century
and to what extent these developments made punishments more proportional in
relation to the crime commited. The topic of the analysis is ,,suicide”. According
to the Norwegian Law of Christian the 5th which entered into force in the Faroe
Islands in 1688, suicide was defined as a crime and was therefore punishable.
First two suicides in the Faroe Islands will be compared: one case in 1766 and
another in 1843. The purpose of the comparison is to analyse and discuss the
general legal changes from the former case to the second. The Norwegian Law
was in force in the Faroe Islands at both instances and even if only approximately
80 years are between the cases, the punishments are evidently not the same. In
order to perspectivize three other cases of suicide from 1840s will be analysed.

1  MA ilggfrgoi a Frodskaparsetri Fgroya.
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Keldur og ordaval

Stgrsti parturin av keldunum eru éutgivnar og liggja 4 Fgroya Landsskjalasavni.
Hesar keldurnar fevna um vartings — og kirkjubgkur, politi — og justitsprotokollir,
umframt kopibgkur, journalir og innkomin brgv hja Ferg Amt. Tad merkir t6
ikki, at keldurnar til hesi mélini eru uttgmdar.

Taer méliskurnar, sum verda nyttar um sjalvmoro { hesum sjalvmordsmélunum,
eru { hgvudsheitum hesar:

... sig selv ombringer... sig har ombragt og lpbet i Spen... omkommet sig selv...
myrt sig selv med Villie... taget sig selv af Dage ... Selvmorder... Selvmord...
aflive sig selv... skudt sig selv...spontane Aflivelse i Vandet...

[ dgminum frd 1766 kemur ordid sjalvmord ella selvmord ikki fyri, eins og tad
hvgrki framgongur i Norsku Lég ella i Bibliuni. I teimum seinnu dgmunum
verda somu heitini framvegis nytt, medan ordid Selvmorder og Selvmord er
komid afturat. Ordi0 sjalvmord er sgguliga sd knytt at ti kristna tydninginum
at myrda seg sjdlvan, altso sum ein brotsgerd. [ hesi greinini velji eg, umframt
adrar vanligar maliskur, at nyta ordid sjdlvmord, sum er tad vit vanliga brika
i dag.

Skarpraettarin, sum gjordi av vid seg sjalvan

...da sagde han, at han iche kunde faae freed hverken natt eller dag, stoed saa
op af sengen, og begyndte at spreekke sine kleder op og toog i sit bare leegem og
sagde Herr Gud, Herr Gud...

Vitnisfragreiding hja Elisabeth Hermansdatter { Lggtingshisinum { Havn 19.
mars 1766°

19. mars 1 1766 var ,,Extra Ret Satt og Holden i Laugthingshuset* i Havn {
sambandi vi0 at skarprettarin Jacob Maartensen { Havn vard funnin druknadur
uttan fyri Tangan { Bug 13. mars. Har hevdi hann koyrt tveir tungar steinar {
hvgr sina ermu, bundid fyri, stillad skégvarnar eftir 4 landi og sidani druknad
seg. Eftir at 6 Iggreettumenn hgvdu skodad likid, vard stadfest, at Jacob ,,sig har
ombragt og lgbet i Sgen.“ Hereftir vorou 6 vitni avhoyrd.*

« 2
1

2 Georges Minois visir { bokini History of Suicide. Voluntary Death in Western Culture
(2001) 4, at skilt verdur imillum tad kristna ,self-killing,“ og tad heidna ,suicide*
(Minois, 2001, pp. 181-183).

3 Virtingsbok 19. mars 1766, opna 456
Op.cit.: opnur 454-457
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Retturin stadfesti, at Jacob Maartensen hevdi gjgrt av vi0 seg vid berdddum huga,
og hann vard sidani dgmdur ,,i ngye conference* eftir Norsku Lég, NL 6-6-21.
Har stendur at: ,,Den som sig selv ombringer, have sin Hovedlod forbrut til sit
Herskab, og maa ej begravis enten i Kirken, eller paa Kirkegaard, med mindre
hand gigr det i Sygdom og Raseri,, (,,Kong Christian Vs Norske Lov 1687, n.d.,
p- 243). Démurin i Vartingsbokini var, at hann skuldi verda jardadur ,,iche i
Kirken eller paa Kirkegaarden,” ttreidslurnar av jardingini takast av ognini og
ognin fara til kong. I hesum fgrinum vard Norska Lég tiskil ttint békstaviliga.

[ Kirkjubdkini fyri Sudurstreymoyar Prestagjald stendur umframt démin, at ,.ej
heller blev der kastet jord paa hannem.“ Hendan avleidingin, at jardingarritualid
at kasta joro a likio ikki verour fylgt, er ikki lyst sum partur av déminum {
Vartingsbokini. Hinvegin er hon eisini at finna { NL 2-10-4. Har stendur: ,,De maa
ej kaste Jord paa, eller holde Ligpradiken over nogen, som for sin Misgierning
er bleven rettet, eller har myrt sig selv med Villie.“ Héast tad ikki er nevnt {
déminum, samsvarar praksis { hesum fgrinum eisini vid 16gina. Nidurstgdan er
ti, at Jacob Maartensen vard dgmdur bokstaviliga eftir 16gini.

Hendan sidvenjan, at tad er ein brotsgerd at taka seg av dggum, kann sporast
heilt aftur til romversk-katdlska 16g og Kirkjurddini { Rémararikinum { 400-
500 talinum, har samtykt var at kriminalisera sjdlvmord av ymsum orsgkum.
T.d. kunnu vit nevna kirkjuradiod i ar 452 i Arles, har tad vard vidtikio at
forbjoda traelum og tenastufolki at gera sjdlvmord. Tad hevdi { roynd og veru
eina praktiska orsgk, nd kirkjan atti meira og meira jgrd og ikki hevdi rdo at
missa arbeidsmegina. Treelirnir véru ogn hja sinum harrum, og nidurstgdan var
m.a., at ein trelur, sum tekur seg av dggum, fremur rdn iméti harra sinum og
er fullur av devulsettari g0i. Franski sggufrgdingurin Georges Minois hevur
skrivad bokina History of Suicide. Voluntary Death in Western Culture, sum
er eitt av fau verkunum, i0 sera gjglliga lysir sjdlvmord { einum sgguligum ljési.
Hann sigur tad soleidis { bokini: ,,Social, economic, and political conditions put
pressure on morality, criminalizing suicide as an offense against God, nature,
and society,, (2001, p. 30). A henda hatt vindur forbodid uppa seg, og sjalvmord
verOur fullkomiliga kriminaliserad 4 kirkjurddunum i Braga 1 563 og Auxerre {
578. At forbjéda sjalvmordi hevur havt praktiskar orsgkir, samstundis sum tad
av kristindéminum vard fordgmt sum ein redulig synd og ein hadan { méti Gudi.
Sjalvmord verdur altso forbjédad, hdast teir fyrstu kristnu tekstirnir og so eisini
Biblian ikki nevna nakad beinleidis um sin hugburd til sjalvmord (Minois, 2001,
pp. 24-41). Tad einasta stadid, sum ébeinleidis sipar til tad { Bibliuni, er 5. bod
i teimum 10 bodunum, 2. Més. 20, 13: ,, T4 mast ikki slda i hel.“

[ evropa vard sjalvmord hereftir so lidandi umfatad av rattarsak og démi, ognin
hja ti seka vard konfiskerad og tikin fra teimum dseku avvardandi; nogvastadni

31



9 FLR (2020) 2

vard 1ikio utsett fyri skemd vio t.d. at vera drigi0 gjggnum ggturnar og hongt,
fyri sidani at verda jardad 1 6vigda jgro uttan farran av kirkjuligum hatidarhaldi.
Til skrekk og redslu fyri f61kid. Sjalvmord var vissur vegur { helviti og einasti
utvegur frd hesum démi var prégv fyri, at gerningurin var gjgrdur { grskapi.
Eydkennini eru meira og minni skiftandi alt eftir tid og stad (Minois, 2001).
Hendan sidvenjan fylgir vid { Norsku Lég Christians V.

Norska Log Christians V er ein monarkil6g, men { hatidarligu fortaluni til légarsavnid
verdur greitt og tyduliga stadfest, at Christian V er kongur av guds nadi, og at ,,Guds
Frygt og Retfaerdighed ere de tvende fornemste Stgtter og Hovedpillere* (,,Kong
Christian Vs Norske Lov 1687 n.d., p. 11). Tad teokratiska grundarlagio skinir
sostatt igjggnum og minnir 4, at hetta er ein stjérnarformur, sum byggir 4 religion.

i l6garsavninum eru seks bgkur. Hin fyrra nevnda greinin, NL 6-6-21, er altso
partur av 6. bok, sum eitur ,,Om Misgierninger” og er grundarlagio undir
revsirettinum. ,,Den som sig selv ombringer verdur tad répt { greinini, men
kapittulin eitur ,,Om Manddrab,“ og har siggja vit beinanvegin, at sjalvmord
her verdur javnstillad vid mord.

Bygnadurin i 6. bok ,,Om Misgierninger* er beinleidis grundadur 4 tey 10 bodini,
og sum danski professarin 1 Iggsggu, Ditlev Tamm, visir 4 { bokini Retshistorie
(2009), so er hesin bygnadurin vanligur fyri revsireattin { samtidini { Nordurevropa
eftir reformatiénina (Tamm, 2005, pp. 271-272).

Yvirjekari i egnum sikti
5-10 minutter fgr hun hgrte Skuddet, gav hende drengen ud i Kjpkkenet, hvor hun
da opholdt sig, og bad hende da med Taarer i Djnene om at passe vel paa Bgrnene

Ur fragreiding fra teenastugentuni Christiane Johannesdatter 14. februar 1843°

Yvirjekari Joen Pedersen skjeyt seg sjdlvan { hisinum hja ser { Havn 14. februar
1843. Liksyn og forhoyr var 4 gerningsstadnum, har kannad vard, hvgr orsgk kundi
vera til deyOsfallid. Tad vard stadfest, at hann hevdi gjgrt av vio seg vid vilja.®

Havnin var litil og stutt var fra a til b, og tad merkir, at tad var lettari hja
amtmanninum at fylgja sakini upp, enn um tao var longri burturi, t.d. { Nord-
oyggjum. Hans Andersen Lund, sum var prestur i Sudurstreymoy og budi {
Sanddgerdi, skrivadi til amtmannin, Christian Plgyen og bad um ,.det hgie

5 Urskrift Gr Fergernes Sorenskriveries Forhgrs-protocol, Ferg Amt Innkomin brgv,
Litra N, nr. 498/1843, 15. feb.
6 Ibid.
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Amts resolution angaaende ligets begravelsesmaade.*” T aftursvarinum stadfesti
Plgyen at:

Joen Pedersen har med Villie aflivet sig, dersom der eiheller er nogen Anledning
til at antage, at denne sgrgelige Gjerning er udfgrt under en forvildet Sindstilstand.
Hans Levninge ville derfor i Overensstemmelse med Lovgivningen og den
vedtagne Praxis, veere at jorde paa et afsides sted paa Kirkegaarden, i al Stilhed,
enten tidligt om Morgenen, eller seent om aftenen, og uden Jordpaakastelse eller
anden Hyitidelighed.

Resolution fra amtmanninum Christian Plgyen®

Hvat er tad, sum er broytt fra 1766 til 1843? Avleidingin tekur st@gdi { badi
,Lovgivningen® og ,,den vedtagne Praxis.“ Her siggja vit, at NL 6-6-21, sum sigur,
at ognin skal takast og liki0 jardast uttan fyri kirkjugardin, ikki verdur utint. Likio
skal { stadin jardast avsiois { kirkjugardinum, { tggn, antin tidliga um morgunin
ella seint um kvgldio. Tad er sannlikt, at tad er tad, sum i resolutiénini verour
nevnt ,,den vedtagne Praxis.“ Hoast NL 6-6-21 enn er { gildi, so er hon skumpad
til viks av einari domspraksis, sum vi0 tidini spakuliga er broytt. Hendan nyggja
praksisin er altso ikki alment kunngjgrd og viodtikin sum ein fyriskipan, men
hevur spakuliga ment seg.” Hervi0 er eisini eitt medvit um, at praksis er broytt
og 1 broyting. NL 2-10-4 verdur utint, ti jord skal ikki verda kastad 4 mannin,
og hetta samsvarar vid ,,Lovgivningen.“

Viokomandi er nd sloppin innum kirkjugardskantin og soleidis i vigda jgro.
Malio skal ikki fyri reettin,'® og { resolutiénini verdur einki nevnt um ognina.
Revsingin at missa ognina — 4 donskum répt hovedslodsfortabelse — vard avtikin
fyri allar brotsgerdir, eisini sjalvmord, 1 1824 eftir fyriskipan 24. september
hetta ario (Klein, n.d., pp. 259-261)."! Hendan avgerdin vard helst dvirkad av
arbeidinum hja ,kriminallovkommissionen,” sum { 1800 vard sett at gera eitt
grundarlag til eina nyggja revsilég { Danmark (Tamm, 1998, pp. 216-217, 2005,

Farg Amt Innkomin brgv, Litra N, nr. 1843/499, dagfest 15. feb.
Ferg Amt Kopibdk, Litra U, 1843/1126, dagfest 15. feb.

9 A Statens Arkiver verdur mett, at henda nyggja praksisin ikki er nidurskrivad og
alment viotikin.

10 Havi kannad justistprotokollirnar og kann stadfesta, at har er eingin sak um sjalvmord
i s@r sjdlvum at finna.

11 Hendan fyriskipan er t6 hvgrki at finna i Justitsprotokollini, { Ferg Amt Innkomin
brgv 1824/1825 og heldur ikki { Fergsk Lovsamling hja Edward Mitens. Hon hevur
havt gildi { Fgroyum, men ein té kann spyrja, um hon er vordin kunngjgrd her.
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p- 292). Tad samsvarar eisini vid stgOuna i 1843, ti einkjan eftir Joen Pedersen,
Anne Margrethe Samuelsdatter, sgkti um at sleppa at sita { skiftum buigvi.'?

Vi0 stg0i { hesi sakini siggja vit, at amtmadurin hevur sjdlvur heimild at gera av,
hvussu viokomandi lik skuldi jardast. Men hann ger tad i samsvari vid 16gina og
status quo. Vid hesum kunnu vit greitt og tyduligt stadfesta, at revsingin i 1843
er ndgv linari enn 1 1766. Praksis hevur sostatt yvirhdlad 16gina, og sjalvmorod
er { ferd vid at verda avkriminaliserad.

Fra synd til skynsemi - fra rattarsak til resolution

Tad eru knapt 80 4r millum hesi bzdi dgmini. [ seinna dgminum eru vit enn {
upplysta einaveldinum har Norska Lég Christians V er 1 gildi. Men hvat er tad
so, sum hendir revsirattarliga?

[ stuttum kann sigast, at vid endan av 1700 talinum komu nyggjar grundtreytir
innan revsing, og tad var eitt rak, sum var avirkad av nattirulég og upplysingartio.
Heimsmyndin broyttist vi0 nyggjari nattdruvisindaligari vitan, og trigvin 4
skynsemi hevdi stéra dvirkan 4 revsirettin og gjgrdi at tad, einfalt sagt, ikki
bar til at siggja Bibliuna og kandniskan ratt sum ein dvikaligan myndugleika.
Eydkent fyri nattdrurattin er, at hann er dhugadur { ti alment menniskjasliga
og vil finna fram til, um tad finnast meira ella minni relativar nattirulégir fyri
menniskjaligt samliv. Vit fara { stgrri mun frd moralsku imperativunum, sum
vit t.d. hava s2d i teimum 10 bodunum, til tad kategoriska imperativio, altso at
menniskju skulu bera seg soleidis at, at grundarlagio undir teirra avgerdum eisini
kann vera grundarlag undir almentgaldandi 16ggavu.

Sjalvmord var eitt stort kjakevni { 1700-talinum fmillum heimspekingar. Teir
voru ikki 4 einum mdli um tad og sou tad fra négvum ymiskum sjéonarhornum,
men felags fyri teir, og tad avgerandi var, at Utgangsstg0id var rationelt og ikki
religigst. Sum Minois visir 4, var hetta kjakid vio til at skilja sjalvmor0 fra synd
og brotsgerd og soleidis viod til at avkriminalisera tad (Minois, 2001, pp. 211-301).
Grundtreytirnar undir nyggja revsirettinum var tankin um samfelagssattmalan,
sum snyr seg um, at einstaklingar { einum samfelag lata so mikid av sinum fralsi
til tess at fda fyrimunir og verju vid felagsskapinum. Tad inniber bert neyougar
revsingar og revsingar, sum eru i proportion til brotsgerdina og revsingin skal vera
til gagns fyri tad almenna besta (Tamm, 1998, pp. 214-215, 2005, pp. 232-233,
273). Tiskil var eisini kjakast um, hvat { heila tiki0 var neydug revsing og hvat
ikki var. Ein av heimspekingunum, sum skrivadu um sjalvmord, var Montesqgieu
(1689-1755). Hann skrivadi um tad i m.a. Lettres Persanes (1721) har hann hevdist
at teimum strongu evropeisku l6gunum um sjalvmord. Hann sigur: ,,Society is

12 Farg Amt Kopibok, Litra Ta, 1843/304, dagfest 25. mars.
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based on mutual advantage: but when it becomes a burden to me, why should I
not renounce it?“ (Montesquieu, 2008, p. 103). Héast Montesqieu ikki skrivadi
nakad beinleidis um samfelagssdttmalan, so kann ein siga, at hendan ordingin
er skyld vi0 ta hugsanina, vid tad at samfelagiod er grundad 4 felags fyrimunir.

Italienin Cesare Beccaria var eisini barn av hesum tankum, og i 1764 ttgav
hann skriftio Dei diletti e delle pene, sum er mest kent fyri at vera tann fyrsta
rationella uppgerdin méti deydarevsing. Tad kom tut & donskum { 1796, Om
forbrydelser og straf, og kann sigast at vera sera viokomandi enn { dag. Fa ar 40renn
Beccaria skrivadi tad, hevoi hann eisini lisi0 Lettres Persanes hja Montesquieu,
har hann veruliga fekk dhuga { heimspeki. Tad var Montesquieu, sum kom vid
hugskotinum um proportionalitet { millum brotsgerd og revsing og Beccaria var
vid til at menna hugsanina um samfelagssattmalan (Helles, 1998, pp. 14, 23, 27,
Tamm, 1998, pp. 214-215). Beccaria skrivar { Dei diletti e delle pene eisini eitt
brot um sjdlvmord, og tad er beinanvegin tyouligt, at hansara grundgevingar
taka st@0i { samfelagssdttmalanum. At ein persénur ger sjalvmord, sigur hann,
er minni skadiligt fyri eitt samfelag, enn at ein persénur rymir Gr samfelagnum.
Tann fyrri leggur alt eftir seg, og tann seinni tekur bx0i seg sjdlvan og sina ogn
ur samfelagnum. Revsing fyri sjdlvmord er ti bert ein spurningur, hvgrt tad er
nyttugt ella skaoiligt fyri eitt samfelag, at {bugvarnir hava fritt at fara. Tad er
onyttigt, at samfelagio er eitt fongsul, ti einasti hattur at halda upp 4 borgararnar
er at gkja um velferdina hja ti einstaka. Ein 16g, sum sperrar f6lk inni { sinum
egna landi er ti Onyttig og dreettvis. Og tad er revsing fyri sjalvmord tiskil eisini
(Beccaria, 1998, p. 120).

1 1736 vard den Juridiske Eksamen innfgrd 4 Kgbenhavns Universitet, og har
var nattirurettur ein tydningarmikil partur av dtbigvingini (Tamm, 2005, pp.
250-251, 263). Skriftid hjd Beccaria frd 1764 kom tt 4 donskum i 1796, men var
kent { Danmark d0renn hetta (Tamm, 2005, pp. 277-278). Hetta rdkio hevur
havt ein hugsjénarsgguligan tydning, har rationel og logisk tankagongd hevur
vunnid seg meira fram. Tad hevur mest sannlikt eisini verio vio til at dvirka,
hvussu avleidingin av sjdlvmordum hevur flutt seg frd 1766 til 1843. Légin er
yvirhdlad av praksis og er vordin ndgyv linari, ti tad sum meginregla er éneydugt
vid rettarsak og revsing.

[ 1821 ték ein nyggj lestrarskipan & Det Juridiske Fakultet 4 Kgbenhavns
Universitet vio. Endamalio var at atbigva dugnaligar embatismenn, sum kundu
teena statinum, soleidis at tann borgarliga trygdin var { middeplinum. Tann haegsta
prévtgkan var Den Fuldstendige Juridiske Embeds-Eksamen, og eitt av teimum
atta provtgkufakunum 1 henni @t Almindelig retslere, harav nattdrurattur var ein
partur inn til 1839. Fyri at kunna starvast sum domari, sum limur { Kanselliinum
ella sum amtmadur, var ta0 eitt krav, at ti hevdi stadid hesa prévtgku vid ti besta

35



9 FLR (2020) 2

karakterinum (Tamm, Diibeck, & Slottved, 2005, pp. 143-148). Christian Plgyen
var, sum nevnt, amtmadur { Fgroyum, td i0 sjalvmor0id fra 1843 fér fram, og
hann ték den juridiske Embeds Examen i 1826 og 1827 (Nielsen, 1888, p. 40).
Um hann ték den fuldstendige juridiske Embeds Eksamen tykist at vera Gvist
ut fra teimum skjglunum, sum eg havi sed, men hann hevoi so heimild at vera
amtmadur og { hansara tidarskeidi sum lesandi, hevur hann tiskil eisini arbeitt
vid néttdruratti. Samstundis er Plgyen eitt gott dgmi um tad rakio, at fleiri og
fleiri danskir embatismenn { Danmark vérou ttbunir 1 16g.

[ 1866 verda NL 6-6-21 og 2-10-4 endaliga avtikin (saman vid eini rigvu av
gorum kapitlum og greinum) td id Almindelig Borgerlig Straffelov, sum hevoi
veri0 sera leingi dvegis, verdur tinglyst { Fgroyum 3. april 1866' — 100 ar eftir at
skarprettarin Jacob Maartensen druknadi seg vio Tangan i Bug.

Perspektivering

Tad er ein ikki sgrt ironisk sgga um skarprattaran { Havn, sum { sini tid sum
skarpreettari ikki avraettadi nakran, men endadi vio at drepa seg sjalvan og verda
dgmdur og revsadur fyri tad. Tad dgmio er ein prinsipielt sigandi kjarna { teimum
revsirattarligu broytingunum, sum hendu { 1700-talinum.

Sidsta avreettingin { Feroyum var { 1706 (Nolsge & Jespersen, 2004, pp. 138-139),2
og Jacob Maarthensen hevur tiskil ikki avrattad nakran, t{ hann var bgdil fra
uml. 1757 til 1766 (Nolsge & Jespersen, 2004, p. 131). Deydarevsing hevur verio {
¢ildi og f6lk hava fingid deydadém, men tey hava fingid naoi so ella so.? Tad véru
just tilikar hardar revsingar, sum t.d. at vera hongdur fyri at stjala, sum gjgrdu,
at fari0 var0 yvir til mildari revsing, t{ hendan almenna kropsliga revsingin og
avrettingin, sum var til skrekk fyri f6lkio, ikki hevdi ta moralskt uppbyggjandi
dvirkanina 4 f6lkio, sum ynskt vard. Og ofta voru revsingarnar so hardar, at tad
inégvum fgrum endadi vid, at taer ikki vorou gjggnumfgrdar.

[ sambandi vid skarprattaran, hevur Beccaria ein 6gvuliga beinraknan og
logiskan spurning, sum er viokomandi at taka fram. Spurningurin snyr seg
principielt um deyOarevsing. Beccaria spyr ut frd tankanum ella idealinum um
samfelagssattmalan: Hvussu kann princippi0 um deyOarevsing sameinast vid,
at tad ikki er loyvi at taka sitt egna liv? Eitthvgrt menniskja hevur bara latid
minst mgguligt av sinum freelsi, og hvussu kann sjalvt 1ivi0 so vera ein partur av
ti offrinum? Hann spyr:

1 Sorinskrivarin, Justitsprotokol, 3. april 1866
Virtingsbok 1705, 4. april

3 Sit.d. greinarnar hja Hans Andrias Sglvara um teir seinastu deydadémarnar { Fgroyum
(2008a, 2008b)
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Og hvis det virkelig forholdt sig saledes, hvordan kan et sadant princip sa forenes
med princippet om, at et menneske ikke har ret til at bergve sig selv livet? Denne
ret matte det ngdvendigvis have for at kunne overdrage den til andre eller til hele
samfundet.

Cesare Beccarie, Om forbrydelse og straf (1998, p. 102)

Hetta er personifiserad { skarpraettaranum. Hann hevdi loyvi at avratta onnur,
men ikki seg sjalvan. Hetta er vi0 til at markera skiftio frd, at avraetting er loyvd
medan sjalvmord er ein brotsgerd 4 ti einu siduni, til at deydarevsing verdur
avtikin og sjdlvmord er loyvt. Einstaklingurin fer eftir 16gini stgrri myndugleika
at rdda ser sjalvum.

Skulu vit nd perspektivera leiklutin hja embatismanninum og hansara stgdu
til 16gina, verdur hann tyduligari, um vit taka onnur sjadlvmordsmadl vid, har
umstgdurnar eru ymiskar. Mdlini verda nevniliga ikki skorin yvir ein kamb. Her
verda try madl tikin vid. Tad fyrsta er, t4 i0 ein fgroyskur syslumadur sambzrt
amtmanninum ikki hevur fylgt réttu mannagongd. Tad nzasta er, har ein persénur
hevur gjgrt av vio seg { einum ,,ubevidst og forvildet Tilstand,” og tad tridja,
ta i0 talan er um ein brotsmann, sum ger av vio seg, a0renn hann ner at verda
dgmdur og fia sina revsing.

Syslumadur fylgir ikki donsku mannagongdini

12. oktober 1841 bodadi syslumadurin { Nordoyggjum, Samuel Michael Matras,
amtinum frd, at ,ungkarl“ Johan Peder Jacobsen var saknadur & Nordoyri.*
Adrenn hann vard funnin, hevdi beiggi tann saknada spurt prestin Leonard
Christian Fischer a4 Vidareidi, um 1ikid av beiggjanum kundi verda jardad {
kirkjugardinum, um tad vard funnio aftur. T4 svaradi prestur, at um Johan Peder
Jacobsen ikki hevdi vist ella sagt nakad, sum var iméti religiénini, so var tad
i lagi.’ Madurin rak upp 4 land ein knappan mdnad seinni og Matras lat hann
jarda i kirkjugardinum millum hini, men bodadi ikki amtinum fra.c [ 1843 freetti
amtmadur Plgyen té sum slatur, at madurin var funnin og jardadur, og bad nu
um eina fragreiding fra syslumanninum.” T4 i0 Plgyen hevdi fingid eina stutta
fragreiding, hartadi hann syslumannin { einum ordra og gjgrdi honum pura greitt,
hvussu mannagongdin eftir 16gini eigur at vera og slar fast, at syslumadurin var
farin Gt um sina heimild:

Ferg Amt Journal, Litra M, nr. 783/1841, dagfest 12. okt.
Ferg Amt Innkomin brgv, Litra N nr. 640/1843, 10. april
Ferg Amt Innkomin brgv, Litra N nr. 548/1843, 20. mars
Ferg Amt Kopibdk, Litra U, nr. 1131/1843, 23. februar

~N N B
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Paa grund af min Ordre draget hos Hr Sysselmanden under 20de i dM indberettet
at Ungkarl Johan Peter Jacobsen af Nordgre, som den 7 October 1841 blev borte,
og om hvem Man vil formode, at han havde omkommet sig selv i Tungsindighed,
den Iste Novbr. neestefter blev fundet paa Strandbredden og Dagen efter jordet
paa Kirkegaarden, men i Stilhed.

I Henhold hertil meddeles dem hermed, til Efterretning og Efterlevelse for
Fremtiden, at det, efter de bestaaende Love, er Amtmanden den, som have at
resolvere angaaende Maaden, paa hvilken de, der ombringe sig selv, eller om hvem
Saadant kunne formodes, skulle begraves, og at det ved efter egen Myndighed
at treffe Foranstaltninger i det omhandlende Tilfeelde, har overskredet deres
Competence. Ved at indberette slige sprgelige Begivenheder til Amtet, er det
derfor Sysselmandens pligt at lade fplge alle de Oplysninger om den Afdpdes
Sindstilstand, samt om maaden hvorpaa og Omstendighederne under hvilke,
han kan have taget sig selv af Dage, som kunne tilveiebringes, og derefter at
afvente Amtets Resolution.

Breav til syslumann Matras frd Plgyen 28. mars 18438

Eftir svarinum til ordran at dgma, hevdi fgroyski syslumadurin virding fyri
ordranum og vildi frameftir fylgja hesi mannagongdini. Hann svaradi, at hann
ikki skuldi gera tad aftur og at ,,Ordren iagttages®.” Hetta dgmio visir, at Plgyen
sum danskur embatismadur er vanur vio, at alt er kodifiserad, at hann gongur
hggt upp i, at alt skal ganga fyri seg lika fyri 16gini ,,efter de bestaaende Love,*
og at hann hevur ilt vid at arbeida eftir 6skrivadari siovenju og 6formelt eins og
syslumaourin ger. Hansara hugsanarhattur kemur i strid vio tann hja ti fgroyska
syslumanninum, sum uttan iva hevur kent tann deyda vel. Plgyen nytir hetta hgvio
til at uppala sin undirmann, hvussu tad eftir 16gini eigur at vera. Vit kunnu so
spyrja: Hevur syslumadurin verid tilvitadur um hesa vidtiknu mannagongdina?
Var tad vanligt, at syslumenn ikki kendu til, hvat valdid kravdi av teirra leikluti?
Hava ikki allar viotgkur verio kunngjgrdar?

Sjalvmoro framt i ,,forvildet eller ubevidst Tilstand*

Det er saaledes godkjendt, at Cecilie Jacobsdatter i den sidste Tid, hun levede,
oftere har veeret i en ubevidst og forvildet Tilstand, og det hgist muligt, at hun i
et saadant Pieblik har aflivet sig selv...

Frdgreiding og spurningur frd Plgyen til Kanselliio"

8 Farg Amt Kopibdk, Litra U, nr. 1191/1843, 29. mars
9 Farg Amt Innkomin brgv, Litra N nr. 640/1843, 10. april
10 Farg Amt Kopibok, Litra T, nr. 132/1842, 4. februar
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Hetta er eitt dgmi um, hvussu eitt sjalvmord, sum verdur framt { ,,Sygdom* ella
»Raseri“ verour handfarid { 1842. Amtmadurin skrivadi eina fragreiding um
tilburdin til Kanselliid, og har grundgav hann négreiniliga, at Cecilie Jacobsdatter
hevoi verid { einum ,,ubevidst og forvildet Tilstand“, ta id hon tok seg av dggum
tann 3. januar 1842. Amtmaodurin skjeyt sidani sjadlvur upp, at hon skuldi jardast
i kirkjugardinum, og at jgr0 skuldi verda kastad a4 hana. Men tad skuldi vera
i gllum stillum, uttan sang og klokkuringing, og bert nestringarnir sluppu at
vera hjastgdd. Hendan avgerdin endar t6 ikki her, men sum amtmadurin sigur:
,hvilken Foranstaltning jeg ikke har skullet undlade, herved pligtskyldigt og
erbgdigst at underkaste det hgie Collegies gunstige Bedgmmelse.“!!

Liki0 vard jardad 6. januar 1842, t.v.s. ein litlan mdnad, a0renn breavid yvirhgvur
vard skrivad og sent til Kanselliio { Danmark. Héast tad, so visir hetta, at evsti
myndugleiki liggur hjé kollegiinum, sum skuldi meta um avgerdirnar i eini gongd
stgdugt at samanbera fordgmir fyri at halda og menna eitt avist stgoi.

Brotsmadur i ,,vild mark

Uden at Dommeren eller Retsvidnerne kunde forhindre det, styrtede Arrest. derpaa
ud af Dgren og, uagtet Dommeren, hans Fuldmeegtig, der fgrte Protocollen, og
Retsvidnet Andreas Nielsen gieblikligen lpbe efter ham, var det den Dag ikke
muligt at indhente ham eller at forhindre, at han over en Fjerdingen herfra
Bgigden, styrtede sig i Sgen fra 10 d 12 Favne hgi Klippe.

Ur Politiprotokol 12. september 184312

Lerarin dr Kunoy, Simon Stephensen, var arresteradur fyri 6triskap og at hava
fordrivid og jardad eitt fostur 1 1841. Sum tad s@st omanfyri, rymdi hann dr
forhoyrinum i Kunoy 12. september og gjgrdi sjalvmord."* [ hesum fgrinum er
talan um ein brotsmann, sum forger sa@r, 40renn hann nar at verda dgmdur og
revsadur. Fyri at avgera, hvussu hann skuldi jardast, leitadi amtmadur Plgyen
ser rdd { fordgmum vid at hyggja { ymisku kongaligu skrivini sum streymadu ut
fra Kanselliinum. Hann bodadi kollegiinum fra, at um likid vard funnid aftur,
so skuldi tad skal jardast ,paa vild mark.“ Vid hesum visti hann &, at hann

11 Ibid.
12 Politiprotokol 12. september 1843
13 Justitsprotokol 9. — 13. november 1843 & Politiprotokol 21. august — 10. oktober 1843
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studlaoi seg til ,,Analogien af det hgie Collegie Brev af 18 mai 1815.“* Hetta
braevid finna vit { savninum Kongelige Reskripter og Resolutioner, Reglementer,
Instruxer og Fundatser samt Kollegialbreve, med flere Danmarks Lovgivning
vedkommende offentlige Aktstykker for Aaret 1815 (1826, p. 138). Talan er um
eitt liknandi dgmi fra Sorg Amt, sum Kanselliid hevur gédkent 1 einum skrivi
til amtmannin har, si mynd 1.  hesum fgrinum siggja vit, at amtmenn { gjggnum
skrivini frda Kanselliinum eisini spegla s@r 1 sinum javnlikum { einum flgktum
netverki av kongaligum skrivum.

Samskiftid og samrddingar { gllum sjdlvmordsmalunum fra 1840unum visa, at tad
er eitt medvit um, at praksis er broytt og enn er { broyting. Har er ikki ein endalig
og einfgld loysn at halda seg til, eins og vit sou vid dgminum fra 1766. Tad, sum
ut fra tilfarinum at dgma hevur stgrstan tydning hja Plgyen, er, at gera alt ratt
eftir 16gini og ti praksis, sum viotikin er. Dgmini frd 1840unum visa sostatt, at
Fgroyar eru tett knyttar at donsku sentraliseringini undir upplysta einaveldinum.
Harafturat er framferdarhatturin er reint sekulerur, og kristiliga avleidingin fyri
livid eftir hetta er 6viokomandi. Tad var vanlig félkslig trigyv, at um td hevadi
gjgrt av viod teg sjalvan, so slapst td ikki { himmiriki (si t.d. Graba, 1987, p. 147,
Rasmussen, 1985), men hesin spurningur sast als ikki aftur hja amtmanninum.

Sambert Adolph Berg, donskum distriktlekna { Suduroy 1862-1869, véru 11
sjdlvmord i Fgroyum { tidarskeidinum 1817-1868 (1889, pp. 95-96). Skal ein hava
eina fullfiggjada mynd av, hvussu mynstrid viovikjandi jardingarhatti { Fgroyum
er og broytist vi0 tidini, so er neydugt at kanna négv fleiri sjalvmordmal enn
gjort 1 hesi greinini. Tad er { gllum fgrum dhugavert, at vit her hava heili 4
sjalvmord bert fra 1841-43, ti tad kundi bent &, at tad voru fleiri sjdlvmord enn,
Berg kom fram til.

Nidursteda

[ greinini er evnid sjalvmord i Fgroyum kannad vid stgdi i teimum revsirattarligu
broytingunum, sum féru fram i 18. ¢ld i Evropa. I stadin fyri at byggja 4 eitt
religigst grundarlag, so vordu revsingarnar { stgrri mun grundadar 4 nittdrurett
og upplysing enn 40ur. Tvey sjdlvmordsmal fra 1766 og 1843 vérdu samanborin.
Eftir Norsku Lég, var tad 6l6gligt at gera sjdlvmord, og { médlinum fra 1766 var
hin seki, sum var ein arbeiOsleysur skarprattari, dgmdur négreiniliga eftir 16gini.

14 Farg Amt Kopibok, Litra T, nr. 427/1843, 23. november. Simon Stephensen rak 4 land
i Sumba, og 4drenn likid vard eydmerkt, hgvdu tey har fyribils jardad hann avsidis {
kirkjugardinum uttan nakad kristiligt hatidarhald. Plgyen spurdi kollegiid, um likid
kundi verda liggjandi, ella um tad skuldi gravast upp aftur og jardast i ,,vild mark*
fyri at tad skuldi fda sina revsing. Hvussu leikur fér, havi eg ikki kannad i samband

vi0 hesa greinina.
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Hann skuldi jardast { heidna jgrd, ognin fara til kongs og jgro skuldi ikki verda
kastad 4 hann. Henda sidvenjan byrjar afturi i rémversku kirkjurddunum og
hongur vid { Norsku Lég. Men dgmid frd 1843 visir, at héast Norska Lég enn er
i gildi, so eru flestu partar { 16gini viovikjandi sjdlvmordi yvirhaladir av nyggjari
praksis. M.a. kann 1iki0 nu jardast avsiois 1 kirkjugardinum. Idé-sgguliga s@d
hgvdu nattirurettur, upplysingartio og tankin um samfelagssattmalan tydning
fyri, at farid vard at hugsa meira rationelt og logiskt { sambandi vid meiningina
vid og dvirkanina av revsing. Hvat var neydug revsing, og hvat var ikki? Fari0 var
istgrri mun frd teimum moralsku imperativunum til tad kategoriska imperativio.
Tad var sum meginregla 6neyougt, at sjalvmord var revsivert. Hetta hevur verid
vid til at dvirka, hvussu fatanin av sjalvmordi hevur flutt seg fra 1766 til 1843.
Tao er ti ein ironisk sgga um skarprettaran { Havn, sum ikki avraettadi nakran,
men endadi vio at forgera sar sjdlvum og verda dgmdur fyri tad. Ti spyr Cesare
Beccare av rgttum: hvussu kann prinsippio um deydarevsing sameinast vio, at
tad ikki er loyvt at taka sitt egna liv?

S@gan um skarprattaran markerar skiftio fra at avretting er loyvd medan
sjalvmord er ein brotsgerd, til at deydarevsing verdur avtikin og sjalvmord er
loyvt. Héast NL 6-6-21 enn var { gildi, so er hon { 1840unum skumpad til viks av
einari domspraksis, sum vi0 ti0ini spakuliga er broytt. Hendan nyggja praksisin
er ikki alment vidtikin sum ein fyriskipan, men hevur spakuliga ment seg. Bara {
1841-43 eru fyra sjalvmord { Fgroyum, har man sar, hvussu tad verdur praktiserad,
og at har er eitt medvit um, at praksisin er broytt og enn er { menning. Har er
ikki ein endalig loysn at halda seg til eins og 1 1766. 100 ar seinni, { 1866, t4 i0
Almindelig Borgerlig Straffelov langt um leingi verdur sett { gildi, er sjadlvmord
eftir 16gini heilt avkriminaliserad.

Greinin er partur av verkatlanini Moderniseringin av fgroyska samfelagnum
i 19. ¢ld — ein kanning av teimum sosialu og buskaparligu kreftunum, sum
skaptu natimans Fgroyar. Takk til Kara 4 Rogvi fyri géda vegleiding um 16g
og lggspgu. Takk til Erling Isholm fyri g60 rdd, vegleiding og ikki minst fyri at
visa mer 4 hesi sjdlvmordsmal, sum hann hevur funnid { Ferg Amts Kopibog a
Landsskjalasavninum. Takk til Rolf Guttesen, Hans Andrias Sglvard og Gest
Hovgaard fyri g60a fakliga vegleiding og rad.
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Serliga heimild arbeidsgevarans at
sokja upplysingar um umsgkjara

Urtak

Ivamadl hevur verio um, hvussu upplysingar skulu veitast { sambandi vio starvs-
umsoknir, og serliga um tad er fyrrverandi ella komandi arbeidsgevarin, i0 hevur
abyrgdina av at tryggja, at heilt privatir og 6vidkomandi upplysingar ikki koma
fram. Logtingsins umbodsmadur kemur i mali fra 20006 til, at abyrgdin einamest
liggur d mottakandi myndugleikanum, sum ikki eigur at notera évidkomandi
upplysingar, hann fer fra fyrrverandi arbeidsgevara. I liknandi mali kemur
danski Heegstircettur i 2011 til gOrvisi niourstgou og stadfestir, at tad er fyrri
arbeidsgevarin, i skal tryggja scer, at heilt privatir upplysingar ikki koma fram,
td hann svarar fyrispurningi um fyrrverandi starvsfolk.

Abstract

It has not been clarified in relation to applications for public employment whether
it is the former employer or the (potential) future employer, receiving an appli-
cation, who is responsible for ensuring that purely private and otherwise irrelevant
information is not included in the case. The Ombudsman of the Lggting has
stated in a case from 20006 that this responsibility lies primarily with the receiving
authority, which should not register irrelevant information provided by previous
employers. In a similar case from 2011, the Danish Supreme Court on the other
hand concludes that it is the former employer, if asked about former employees,
who must ensure that purely private information is not passed on.

1. Inngangur

[ almennari setanartilgongd, har endamalid er at finna best skikkada umsgkjaran
til alment starv, skulu asetingarnar i fyrisitingarlogini (Lggtingslog nr. 132 fra
10. juni 1993 um fyrisitingarl6g) havast i huga. Hetta er ti, at avgerdin um,
hvgr skal setast, verOur mett sum ein fyrisitingarrettarlig avgerd. Adrar 16gir,
kollektivir sattmalar, almennur setanarpolitikkur v.m. eru eisini viokomandi {
setanartilgongdini, men verda ikki narri viogjgrd her.

[ umsékn um starv hja ti almenna visir umsgkjari javnan til adrar arbeidsgevarar,
i0 viokomandi fyrr hevur havt. Slikt tilvising { starvsumsékn er at meta sum, at

1 Master i16g, stjérnarfulltrii 4 landssjikrahdsinum. Greinin hevur uppruna i uppgavu,
sum vard skrivad undir lesnadinum a Frédskaparsetri Fgroya.
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loyvi er givi0 setanarmyndugleikanum at venda ser til fyrrverandi arbeidsgevarar
og faa nerri upplysingar um umsgkjaran. Komandi arbeidsgevarin kann ti sgkja
ser upplysingar um umsgkjara hja fyrrverandi arbeiosgevara, i0 umsgkjari visir
til. Hetta er t6 ikki ein rettur uttan avmarkingar.

Fyrisitingarlogin visir { § 28 4 avmarkingarnar { mun til, hvat slag av upplysingum,
i0 er loyvt at bidja um { médlum, i0 byrja vid umsokn, og fyrisitingarldgin § 18 og
innlitslégin (L@gtingslog nr. 133 frd 10. juni 1993 um innlit { fyrisitingina) § 6 hava
vid ser, at notat skal takast, og partshoyrast skal um upplysingar, sum ikki eru til
fyrimuns fyri umsgkjaran, og sum hava stéran tydning fyri avgerdina { malinum

Nidanfyri verdur atgongdin at heinta upplysingar hja fyrrverandi arbeidsgevara
vidgjgrd nerri, herundir hvussu myndugleikarnir eiga at handfara upplysingar
um umsgkjara.

2. Upplysingar um heilt privat vidurskifti

Sambert § 27 1 fyrisitingarldgini ber ikki til at lata upplysingar um heilt privat
vidurskifti frd einum myndugleika til ein annan uttan samtykki fra ti, i0
upplysingin vidvikur. , Heilt privat vidurskifti“ verda tutgreinad { somu grein
sum upplysingar um @ttarslag, dtrinad, hudalit, politisk vidurskifti, kynsliga
sannfgring, heilsuvidurskifti, revsiverd vidurskifti, risevnismisnytslu og sosialar
trupulleikar.

Fyrisitingarlogin visir 1 § 28, stk. 2, 4, at { malum reist vid umsékn, ber einans til
at bioja um upplysingar um heilt privat vidurskifti, um umsgkjarin hevur veitt
samtykki. Avmarkingin hevur sambert vidmerkingunum til 16gina til endamals,
at umsgkjari sjalvur skal kunna hava avirkan 4, hvgrjar upplysingar um heilt
privat viourskifti skulu koma fram { vidgerdini av umséknini.?

Umframt at mark er fyri, hvat fyrisitingarligur setanarmyndugleiki kann bidja um
og lata av upplysingum, er heldur ikki loyvt at vidgera privatar upplysingar. Per-
sonsupplysingarlégin greinar privat vidurskifti 4 sama hatt sum fyrisitingarlégin,
men byggir 4 eitt prinsipielt bann imati, at slikir upplysingar verda viogjgrdir uttan
samtykki. Ein arbeidsgevari kann eitt nd ikki skriva { starvsfélkamappuna, hvgnn
politiskan lit eitt starvsfolk hevur. Fravik verda t6 gjgrd fra hesi reglu eftir §§ 9
og 10 i persénsupplysingarlégini (Lggtingslog nr. 73 fra 8. mai 2001 um vidgerd
av personsupplysingum) og eftir §§ 12 og 13 i nyggju datuverndarlégini, sum fer
gildi 1. januar 2021, um eitt nd persénurin av egnum vilja hevur jattad vidgerd
av slikum upplysingum, ella neydugt er hja fyrisitingarliga myndugleikanum at
vidgera vidkomandi upplysing fyri at rgkja endamal, sum greitt ganga fram um

2 Lggtingstidindi 1991, s. 460.
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fyrilitid fyri starvsfélkinum.? Hevur setanarmyndugleiki fingid upplysingar til
vega, sum hava tydning fyri malid, og ikki eru til fyrimuns fyri umsgkjaran, eigur
myndugleikin at kunna umsgkjaran um hetta og visa 4 mgguleikan fyri at gera
vidmerkingar; v.g.0. partshoyra umsgkjaran.

3. Endamalio vio partshoyring

Partshoyring skal tena ba0i fyrisitingarliga myndugleikanum og partinum {
einum mali. Endamalio er at upplysa malio so val sum gjgrligt, men eisini at
partarnar i malinum fda hgvi til at seta fram aOra fatan enn myndugleikans av
madlinum (rettur til kontradiktién). Reglurnar um partshoyring framganga av
§18 1 fyrisitingarldgini.

Fyri fyrisitingarliga myndugleikan er endamdlid at fia malid so vl upplyst
sum til ber fyri harvid at hava so breitt grundarlag sum gjgrligt at taka avgerd
ut fra. Fyri partin { einum mali veitir dsetingin um partshoyring mgguleika fyri
at koma vid viomerkingum ella kontradiktionum, sum kann retta grundarlagio
fyri avgerdini, myndugleikin skal taka.

Hgvudsreglan um partshoyring dsetur, at um partur { einum mali:

—ikki er vitandi um, at avisir upplysingar finnast um umstgour { malinum,
— upplysingarnir ikki eru til fyrimuns fyri partin,

— upplysingarnir kunnu hava tydning fyri avgerdina,

so eigur hesin at ver0a kunnadur um upplysingarnar, sum myndugleikin hevur,
og fda mgguleika at koma vi0 viomerkingum.

Ongi formlig krgv eru um, hvussu partshoyring skal avgreidast. Vanligt er t6, at
hetta verOour gjgrt skrivliga, at ein rimilig svarfreist fyriliggur, ofta 14 dagar, og
at lagt verour upp til, at tad er ein mgguleiki hja partinum at gera viomerkingar
og tiskil ikki kravt.*

Hvgrjar upplysingar partshoyrast skal um, veldst um hvgrt teir lysa vidkomandi
umstgour ella kunnu nytast sum prévfgrsla { malinum. Faktiskir upplysingar, sum
verda mettir at hava tydning fyri mélid og ikki eru til fyrimuns fyri umsgkjaran,
hava vi0d ser krav um, at partur { malinum verdur hoyrdur. Hoyring fevnir ti
vanliga bert um faktuellar upplysingar og er ikki ®tlad til vidomerkingar um

3 Si Peter Blume & Jens Kristiansen, Persondataret i anscttelsesforhold, Jurist — og
@konomforbundets Forlag, 2011, s. 119.
4 Kari 4 Rogvi & Barour Larsen, Fyrisitingarlég, 2012, s. 119ff.
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l6gargrundarlagio { einum mali.’ Fleiri fravik eru fra dsetingini um partshoyring,
men Gtgangsst@diod er, at parthoyrast skal, um nevndu treytir gera seg galdandi.

Til ber sostatt ikki at veita upplysingar { trinadi til setanarmyndugleikan,
ti endamalid vid kontradiktion er, at partur { mali skal hava hgvi til badi
at métmala, men harumframt eisini at vita, hvgr hevur veitt fyrisitingarliga
myndugleikanum upplysingarnar. Hetta er galdandi { gllum mdlum, har ein
fyrisitingarligur myndugleiki skal taka avgerd um eitthvgrt. Tad er nerum einans
i barnaverndarlégini, at undantgk finnast.®

4. Partshoyring snyr seg einans um egin viourskifti

I setanarmélum kann ikki partshoyrast um upplysingar, sum ikki ber til at faa
innlit { visandi til reglurnar um partsinnlit. Hetta hevur serligan tydning fyri
setanarmadl, har partarnir samsvarandi §10, stk. 2, { fyrisitingarlégini einans
kunnu féa innlit { upplysingar um teirra egnu viourskifti og ikki vidurskifti hja
gOrum umsgkjarum.’

Partshoyring er trygdin fyri, at avgerd er tikin 4 velupplystum grundarlagi.
Ein fyristingarmyndugleiki eigur ti ikki at taka avgerd { einum mali, fyrr enn
partshoyring er farin fram. Ongin ella manglandi partshoyring kann ti viofgra,
at avgerdin gerst 6gildug. [ uppsagnarmalum hevur vantandi partshoyring kortini
ikki vi0 sar, at avgerdin verOur Ogildad 4 tann hatt, at tann uppsagdi hevur
krav um at sleppa aftur { starvid. Er avgerdin heft vio tydandi manglum, fer
starvsfolkid vanliga figgjarligt endurgjald { stadin.?

5. Ymiskir drskurdir héast somu umstedur

5.1. Mdl fra lpgtingsins umbodsmanni um starvssetan @ ALS i 2006

[ mali frd Lggtingsins umbodsmanni, frd 31. mai 2006°, verdur mal um starvssetan
4 ArbeiOsloysisskipanini viogjgrt, har klagad var um, at umsgkjari ikki fekk
fult innlit 1 skjgl vidvikjandi starvsumsékn sini. Umsgkjarin var ein av 25, i0

5 Kari 4 Rogvi & Barour Larsen, Fyrisitingarlég, 2012, s. 120.
Kari 4 Rogvi & Barour Larsen, Fyrisitingarlég, 2012, s. 123.

7 Jon Andersen og Elizabeth Bgggild Nielsen, ,,Mere om partshgring i personalesager®,
Ugeskrift for Retsvasen, 1999, s. 175-182 (s. 179).

8 Dimitri Weil, Forvaltningsretten i hovedtreek, Jurist — og @konomforbundets Forlag,
1. udg. 2011, s. 45.

9 Si Alit vidvikjandi vantandi starvssetan d Arbeidsloysisskipanini og noktan av innliti,
dagfest tann 31. mai 2006, J.Nr.: 200500069/41 <https://www.lum.fo/Default.aspx?1
D=9746 &M =News&PID=31386&NewsID=2709>. Seinast vitjad 08.12.2020.
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hgvdu sgkt eitt starv hja ALS, har ongin bleiv settur. Grundgevingin { itgkiliga
fgrinum var, at forleikar hansara ikki véru héskandi. [ malinum kemur fram,
at setanarmyndugleikin hevur sgkt s@r upplysingar umvegis telefon hja fyrra
arbeidsgevaranum hja umsgkjaranum & Toll og Skat, sum vist hevoi verid til {
umsoknini.

Sambert § 6 { 16gini um innlit { fyrisitingina er notatskylda, td ein myndugleiki
tekur imoti upplysingum munnliga vidvikjandi teimum veruligu ella faktisku
umstgdunum { einum mali. Kravid er galdandi fyri mal, har avgerd verdur tikin,
og upplysingarnir hava tydning fyri avgerdina { malinum."

I telefonnotatinum, sum ALS hevdi gjgrt, st60 m.a., at umsgkjarin arbeiddi seint,
var ikki gédur til ,,dead-lines” v.m. Slikir upplysingar eru viokomandi, t teir lysa
umsgkjaran sum starvsfolk. Ta leysa starvid vard viogjgrt, kom kortini greitt
fram { einum uppriti frd setanarbdlkinum til styrid fyri ALS, at upplysingarnir
vordu bruktir sum avgerandi orsgk til ikki at seta umsgkjaran { starvid. Av ti at
upplysingarnir ikki véru til fyrimuns fyri umsgkjaran, attu teir at verda lagdir fyri
umsgkjaran til vidmerkingar, innan avgerd var tikin um ikki at seta hann { starv.
Hann atti ti at verio partshoyrdur. Hetta var t6 ikki gjgrt, og metti Lggtingsins
umbodsmadur, at hetta var brot 4 fyrisitingarl6gina §18 um partshoyring og var
ein dlvarsligur feilur 1 malsviogerdini."

I sama telefonnotati vard eisini nidurskrivad, at umsgkjarin var ,,Ebenezer-
madur burturav®. Tad er ein atrinadarlig upplysing, sum kemur undir heilt
privat viourskifti sambeert § 28 { fyrisitingarlégini, sum ikki hava veruligan
tydning i malinum. Lggtingsins umbodsmadur metti, at notatid um atrinadarligu
vidurskiftini hjd umsgkjaranum kundi ikki hava annad endamadl enn at dvirka
avgerOina 4 6sakligan hatt og kom til ta nidurstgdu, at hetta atti als ikki at verio
noterad."”

Lggtingsins umbodsmadur gav ti ALS eina dlvarsliga atalu fyri fyrisitingarligu
vidgerdina av mdlinum, serliga fyri vantandi partshoyring, og melti til, at vidgerdin
av umsoknunum vard tikin upp av nyggjum.'?

5.2. Liknandi danskt heegstarcettarmal
Eitt Iiknandi danskt mél kom til ymsar nidurstgdur i by — og landsrztti og endadi
ti { Haegstaretti { 2011. Malid sntidi seg somuleidis um upplysingar av privatum

10 Kari a Régvi & Bardur Larsen, Fyrisitingarlog, 2012, s. 165.
11 Si nevnda umbodsmansalit, dagfest 31. mai 2006, s. 24.

12 Nevnda umbodsmansalit, dagfest 31. mai 2006, s. 24.

13 Nevnda umbodsmansalit, dagfest 31. mai 2006, s. 25.
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slag vi0 starvssetan. Ein umsgkjari til alment starv veitti munnliga loyvi til, at
setanarmyndugleikin sgkti szer upplysingar fra fyrra arbeidsgevara. I ti sambandi
kom fram, at umsgkjari hevdi havt stéra sjukrafraveru og hevdi verid undir
illgruna fyri at hava rdsdrekka trupulleikar, men at hetta vard blivio afturvist
og hevai ikki veri0 orsgk til, at umsgkjarin var uppsagdur ur fyrra starvinum.
Upplysingar um sjikrafraveru og risdrekka koma undir heilt privatar upplysingar.

Umsgkjarin fekk ikki sgkta starvid, og hdast ikki var vist til privatu upplysingarnar
i grundgevingini, var malio roynt { badi by — og landsratti. Umsgkjarin hevur helst
mett, at privatu upplysingarnar hava havt dvirkan 4 avgerdina um, at viokomandi
ikki fekk starvid. Urskurdirnir gjgrdust ymiskir. Byratturin { BS 13-3-909/2006
fridgmdi baedi setanarmyndugleikin og fyrra arbeidsgevaran. Grundgevingin var,
at upplysingarnir véru mettir at verda sakligir og raettir og givnir manuelt og
vid loyvi frd umsgkjara. Upplysingarnir véru tiskil ikki fevndir av §1 { tdverandi
donsku persénsdatalégini, sum 1 2006 bert avmarkadi elektroniska vidarilatan
av upplysingum — ikki manuella. Partshoyring atti at verid, men mett var ikki,
at vantandi hoyringin hevoi havt dvirkan 4 avgerdina.

Eystari landsrattur metti hinvegin i drskurdi, kunngjgrdur i U.2009.25860,
upplysingina um mgguliga risdrekkamisnytslu at vera heilsuupplysing og brikti
donsku helbredsoplysningsloven sum légargrundarlag. Setanarmyndugleikin
vard ti dgmdur at hava brotid asetingina 1 § 2, stk. 4, 1 hesi 16g um innheintan
av upplysingum, og fyrra arbeiOsplassio var0 dgmt fyri at hava brotid § 11
um tagnarskyldu. Byratturin fridgmdi sostatt badar myndugleikar, medan
Landsretturin dgmdi badar myndugleikar.

i hagstarettarmalinum, har démur er endurgivin { U.2011.2343H, bleiv hgvu0s-
evnio t{ um rattin hjd setanarmyndugleika til at innheinta upplysingar og heimildin
hja fyrra arbeidsgevara til at geva upplysingar. T.v.s. hvgrt tad er myndugleikin,
sum sgkir upplysingar ella tann, sum /etur upplysingar, i0 eigur abyrgdina av, at
privatu upplysingarnar komu fram.

Hagstiraettur brikti donsku fyrisitingarlégina § 29 (svarandi til fgroysku §
28) sum légargrundarlag til at fridgma setanarmyndugleikan, ti hesin ikki
hevoi spurt beinleidis eftir upplysinginum um illgruna um risdrekkamisnytslu.
Danska persénsdatalégin § 7 var hinvegin nytt sum grundarlag undir at dgma
fyrra arbeiOsgevara at gjalda umsgkjara figgjarligt endurgjald fyri at hava givid

14 Peter Blume, ,, Indhentelse af oplysninger om jobansgger — Hgjesterets dom af 27. maj
2011 (U 2011.2343 H ), Juristen nr. 8, 2011, s. 239-244,
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vidari upplysingar manuelt, sum té véru tgkir elektroniskt og tf véru fevndir av
persénsdatalégini.’®

Doémurin er { samsvari vid fagbdkmentir um evnid, eitt nd vidmerkingina til donsku
fyrisitingarldgina eftir John Vogter, sum sigur, at tad ,.,er den myndighed, der
réder over oplysningen, som skal tage stilling til, om videregivelsen er berettiget*.!s

Ahugavert { hesum sambandi er ti, at { badi fgroyska og danska malinum komu
privatir upplysingar fram { mdlinum, dvikavist ,,ebenezer-madur burturav® og
Hillgruni um rdsdrekkamisnytslu®, uttan at setanarmyndugleikin hevdi bidio
um teir. Sostatt var setanarmyndugleikin ikki farin Gt um heimild sina at sgkja
privatar upplysingar. I bidum fgrum var tad fyrrverandi arbeidsgevarin, sum
veitti upplysingarnar uttan at verda beinleidis spurdur um hesi vidurskifti.

Lggtingsins umbodsmadur gav ALS étalu fyri at hava noterad privata upplysing,
sum ikki var vidkomandi fyri malid, imedan Toll — og Skattstova Fgroya, sum
hevoi veitt ALS upplysingina, onga dtalu fekk. I danska hagstarzttardéminum
harafturiméti verour fyrrverandi arbeidsgevarin dgmdur fyri at hava brotio
personsdatalégina vi0 at geva vidari privatar upplysingar, medan méttakarin
verdur frikendur, t{ hann ikki spurdi beinleidis um hetta. Sostatt voru umstgdurnar
likar, men drskurdirnir ymiskir.

Eisini fekk ALS datalu fra umbodsmanninum fyri manglandi partshoyring,
ti treytirnar fyri at partshoyra voru til stadar, og prégv véru i uppritinum til
styrid um, at avgerdin var grundad a upplysingarnar fra Toll — og Skattstovuni.
I haegstarattardéminum véru treytirnar fyri partshoyring somuleidis til stadar,
ti upplysingarnar heldur ikki her véru til fyrimuns fyri umsgkjaran. Av ti at
privata upplysingin sambert setanarmyndugleikanum ikki var avgerandi fyri, at
umsgkjarin ikki fekk starvio, metti Hegstirettur, at partshoyring ikki vildi havt
tydning fyri malio. Hvgrt vantandi partshoyring veruliga onga dvirkan hevoi er
helst ivasamt, sidani ein setanarmyndugleiki neyvan sgkir s@r upplysingar um
umsgkjara, um als ongin @tlan fyriliggur um mgguliga at seta viokomandi { starv.
Kortini er so, at um ein umsgkjari metir, at privatir upplysingar eru orsgk til at
vidkomandi ikki fer starv, ma hann sjalvur bera progv fram um hetta.”

15 Peter Blume, ,, Indhentelse af oplysninger om jobansgger — Hgjesterets dom af 27. maj
2011 (U 2011.2343 H ), Juristen nr. 8, 2011, s. 241ff.

16 John Vogter, Forvaltningsloven med kommentarer, 3 1tg., Jurist — og @konomforbundets
Forlag, 2001, s. 591.

17 Peter Blume, ,, Indhentelse af oplysninger om jobansgger — Hgjesterets dom af 27. maj
2011 (U 2011.2343 H )*, Juristen nr. 8, 2011, s. 243.
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6. NiOursteda

[ spurninginum um, hvgr skal tryggja, at heilt privatir og 6vidkomandi upplysingar
ikki koma fram { malum vidvikjandi starvsumsokn, hevur Haegstirettur { ddminum
fra 2011 staofest, at tad er myndugleikin, sum /letur upplysingar, sum skal ansa
eftir hvgrjir upplysingar, hann veitir gdrum myndugleika. Adrenn hetta var
byratturin kortini komin til, at hvgrgin myndugleiki var farin um mark { mali,
har heilt privat upplysing vard latin av fyrrverandi arbeidsgevara og noterad av
myndugleikanum, sum méttok starvsumsokn, hdast upplysingin hevdi ivasaman
relevans. Eystari landsrattur hinvegin dgmdi badar myndugleikar.

Urskurdurin hja Lggtingsins umbodsmanni, sum somuleidis gav méttakandi
myndugleikanum &4talu heldur enn myndugleikanum, sum lat upplysingarnar, var
fra 2006, og donsku démarnir voru eftir hetta. T6 vistu fakbékmentir longu { 2001
4, at ta0 altid er myndugleikin, sum letur upplysingarnar, i0 skal tryggja ser, at
upplysingarnir ikki eru heilt privatir upplysingar, soleidis sum lyst { serliga § 27
i fyrisitingarlégini. Méttakandi myndugleikin hevur notatskyldu, men einans um
upplysingar, sum eru viokomandi fyri malid. Eru upplysingarnir ikki til fyrimuns
fyri umsgkjaran, men viokomandi fyri avgerdina, skal umsgkjarin partshoyrast,
40renn avgerd verdur tikin.
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How Faroese and New Caledonian
autonomy call into question the Danish
and French State unitary character

Abstract

The unitary character of the Danish and French States is called into question
by the special autonomy which, respectively, the Faroe Islands have within the
Kingdom of Denmark and New Caledonia has within the French Republic.
Indeed, these two entities are governed by organizational statutes marked by a
strong exorbitance.? In that, the administrative decentralization is, first of all,
singularly advanced: the transferred competences go beyond the limit of sovereign
activities, while, these two local governments are marked by an own territorial
and institutional organization, different from that characterizing the rest of the
national respective territory. Even more, by the consecration of a legislative
decentralization, for the benefit of real local governments (in the political sense of
the term and not only administrative), the questioning of the unitary state character
takes on a whole other twist: in addition to the transferred powers dissimilarity, it
is by the institutional remoteness of these communities — compared to other local
branches of common law — that the motley character of the French and Danish
States is formed more clearly.

A federal essence emerges from these statutes, referring to quite relative concepts
of territorial units. The singularity of the constitutional statutes, characterizing
and governing the organization and competences of these two entities, actively
participates in calling into question the unitary character of the two central
States. The ,,unity” here presumed seems to be artificial in practice. Thus, by the
exorbitant position of the two local entities subject to the study — attacking central
state unitarianism — and by the questions present around a possible sharing of
sovereignty within the French and Danish States, the impression of the need to
redefine national institutional landscapes is given. An impression amplified by
the relationship between these statutes to the French and Danish constitutions;
not forced, the conformity of the two local statutes is however validated by some
arrangements.

1 MA in Law from Panthéon-Assas University, Paris, France
2 In the sense of ,,particularity®.
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Urtak

Grundad d heimastyrini i Fgproyum og Ny Kaledonia setir greinin spurnartekin
vio siobundnu fatanina, at Frakland og Danmark eru eindarriki. Sjalvstyrini hja
Foroyum og Ny Kaledonia eru grundad i reettiliga viofevndum logum, i0 tilluta
hesum fjarskotnu londum i titridini av Danmark og Fraklandi so hggt stig av
sjalvreedi, sum einans statir vanliga hava. Serliga tyoandi er tillutanin av loggevandi
valdi til hesi lond, har l6ggavuvaldio verour bytt millum sentralt og lokalt stig.
Ein i veruleikanum grundleggjandi samveldiskend skipan er tirslitio av hesum
sjalvstyrislogum um lokalt vald til Fgroyar og Ny Kaledonia. Henda skipan stendur
i andspgn vio formligu fatanina hja Fraklandi og Danmark av sinum londum sum
eindarriki. I veruleikanum eru hesi riki eitt slag av samveldisrikjum. Hesin veruleiki
kemur til sjondar d tann hdtt, at sjalvstyrislogirnar (ella heimastyrislogirnar) hjda
hesum baoum fjarskotnu londum samsvara ikki dstgoiliga veel vio grundlogina
hja mioveldunum, men kortini virka teer og samsvara vio veruleikan.

Introduction

Local self-government has been increasingly valued in recent years; decentralizing
reforms have spread and the European Union State members are today de-
centralized States, all embodying a principle of self-government. Reasons for
such a decentralizing process are numerous, but those for which a central State
grants more autonomy to some of its territorial entities, or organizes them under
a different model are much more varied, as they appear to be fundamentally
casuistic. Indeed, these are based on a different local situation with regard to
religion, language, culture, history or geography.

Benefiting from a far greater autonomy than the ordinary local authorities of their
central State, this observation is valid with regard to the two autonomous entities
subject to this study: the Faroe Islands, an autonomous community constituting
the Kingdom of Denmark since 1948 and New Caledonia, a sui generis local
government of the French Republic since 1998. Geographical distance, cultural
and linguistic particularity and recent history then materially explain their status.

As far as local self-government is concerned, the Faroe Islands and New Caledonia
are therefore particular subjects of study, the degree of autonomy from which
these entities benefit is singularly high. Indeed, the two archipelagos have, at
first sight, an exorbitant administrative autonomy because of its material extent.
The latter is reflected in multiple areas transferred from powers: in addition to
local traditionally decentralized powers, taxation, some prerogatives in matters
of diplomacy (in particular legation), inheritance and property rights, transfer
of competences to the benefit of infra-local levels, the creation of administrative
agencies; labor and civil law prerogatives (concerning the status and capacity of
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persons and matrimonial property regimes) for New Caledonia; criminal law, the
possibility of administering justice and creating courts for the Faroe Islands.? In
addition to this first aspect, the two local entities have real legislative autonomy
in the areas transferred to them. This legislative power is placed in favor of a
political organization around an executive and legislative bodies.

It is therefore natural to wonder about the way in which the French and Danish
constitutions deal with these two subjects, how this differentiated autonomy
translates into organizational matters and what impact can such differentiation
have on the unitary character of French States and Danish.

If the doctrine traditionally opposes unitary state and federal state by admitting
that the latter is more favorable to local self-government than the former. This
supposes then that this constitutional regime, in matters of local self-government,
is not the same in the unitary states and in the federal states, in other words that
the unitary character or not of the State determines significant differences as for
the regime of the local authorities. As Professor Gérard Marcou of the Université
Paris 1 Panthéon-Sorbonne rightly recalls,* like many other doctrinal positions,
this supposition is unfounded, as is the intuition that a federal state would be
more decentralized. Indeed, the nature of the relationship between the federal
authority and the federated authorities says nothing about the status of local
entities within the latter and, by adopting the position of Professor Bertrand
Faure of the University of Nantes, the Unitary states are far from uniform in
their constitutional organization.

The Faroe Islands and New Caledonia are two significant examples, so that,
as far as the French local government is concerned, so much speculation has
been expressed about the modification of the unitary character of the Republic
following the adoption of the constitutional law of July 20th 1998 about the
future of New Caledonia.’ The latter would then have spread a federal essence
on the institutions of the French Republic. Such an assessment can be launched
with regard to the constitutional position of the Faroe Islands; on the implicit

3 Article 2 of Danish Law No. 578 of June 24, 2005 relating to the taking over of affairs
and fields of activity by the public authorities of the Faroe Islands (abbreviated as
Takeover Act) operates a list of fields of competence which may be transferred after
negotiations between central and local governments. The administration of justice,
including the creation of courts, is one of them.

4 MARCOU G., “ Les collectivités locales dans les constitutions des Etats unitaires en
Europe “, Les nouveaux cahiers du Conseil constitutionnel, le Conseil constitutionnel
et les collectivités territoriales, n°42, 2014, p.64.

5 French Constitutional law n ° 98-610 of July 20, 1998.
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reading of its Constitution and Article 1, the Kingdom of Denmark is a unitary
state® while studying its territorial and constitutional organization, the question
of the federal essence of its institutions can be rightly posed.

So, how does the analog autonomy granted to the Faroe Islands and New Caledonia
call into question the unitary character of the French and Danish states?

From some doctrinal positions putting forward a federal spirit of the French
State — transposable in this case to that of Denmark — to a more watered-down
solution of ,,States with regional autonomy*’ proposed by Professor Marcou
or ,,State composed introduced by the Spanish Constitutional Court during
a decision in 1983, characterizing together federal states and states which,
without being federal, have regions with legislative powers, it can at least be
said that these two examples call into question the conception of the unity of
their central state. The comparable administrative and political organization of
the Faroe Islands and New Caledonia, by which similar autonomy is granted to
them is manifested, will first of all be appreciated as it constitutes the material
aspect of the response to be provided (I). It will then be a question of bringing
out the federal essence emerging from such a constitutional position as well as
its consequences on the unitary conception of their central state (II).

I. The exorbitance of organizational statutes imbued with sovereignty

Indeed, the constitutional statutes of the Faroe Islands and New Caledonia
enshrine, in their respective legal systems, an exorbitant local organization from
ordinary law in matters of local authorities. While, in both Denmark and France,
the latter is limited to organizing administrative decentralization — the last reforms
of local statutes date from the NOTRe’ Act for France and the Strukturreformen
(,,Structural Reform,,) entered into force on January 1st, 2007 for Denmark —
the statute put in place for the Faroe Islands and New Caledonia, in addition to

6 RAKITSKAYA I., MOLSHAKOV N., “ Democratization of Territorial Constitution:
Current Trends and the Constitutional Experience of Denmark “, International Journal
of Economics and Business Administration, 2019, Volume VII, n° special 1, p.166.

7 MARCOU G., ,, Les collectivités locales dans les constitutions des Etats unitaires en
Europe “, op.cit.

8 Decision, ,, sentencia “, STC 76/1983 du 5 aotit 1983,in MARCOU G., ,, Les collectivités
locales dans les constitutions des Etats unitaires en Europe , Ibid.

9 Loin° 2015-991 of August, 7th 2015 ,, portant nouvelle organisation territoriale de
la République “. Known as ,NOTRe Act“ (for Nouvelle Organisation Territoriale de
la République — Republic’s new territorial organization) is the last voted law about
local government in France; it mainly includes provisions regarding inter-municipal
cooperation.

54



Matthieu Ricci

establishing a deeper administrative decentralization than ordinary (A), grants
real political autonomy for the benefit of the two local authorities (B). By going
much further than these attributions, the organizational statutes that interest us,
not only take, but sometimes cross the path of sovereign activities.

A.) An extensive administrative decentralization

In application of the above, not only many areas of competences have been
transferred to the Faroe Islands and New Caledonia (7), but, by the existence of
sub-local entities (Faroese Kommunur and New Caledonian Provinces), these
local authorities have their own territorial organization (2).

1. A delegation of competence exceeding the limit of sovereign activities
Sovereign activities are heard here like exclusive competence of the State, which
found its existence. The power to make the law, issue money, levy taxes, administer
justice, security and defense are traditionally presented as part of these functions.
They cannot, in principle, be the subject of any delegation. /d est, a local authority
cannot receive powers which the Constitution recognizes as organs of the State;
it cannot therefore intervene in the field which the Constitution reserves for the
Head of State or the judicial power, nor be endowed with powers reserved for
Parliament. Furthermore, traditionally the only area in which a community can
intervene is the regulatory area.

This is therefore found in both French and Danish law. In French law, the
distribution of competences is schematically presented as follows: to the
cities — ,,commune* — are allocated proximity competences (primary schools,
roads, transportations, waste, culture, sports equipment), to the departments —
»département“ (intermediate level) — are allocated social competences (social
aids, allocations, subventions and middle school — let’s note that hospitals are
State competence), while the economic planning and development powers fall
to the region (and the high schools) — ,,region®. Danish law similarly follows
this logic: the Structural Reform of 2007 operates, certainly, a new division
of competences but remains classic in the distribution that it carries out; the
municipalities (,,kommuner,) exercise powers in the field of education, social
action, care and health, transport and management of public services in networks
while the regions (,,regioner,) are in charge of major health services (hospital
services, psychiatry, health insurance, general practitioners and specialists), social
action, regional transport (rail) and economic development.!

The areas of competence assigned and the possibilities of action granted to

10 GUIGUE A., “ Lautonomie locale au Danemark “, Observatory on Local Autonomy,
La gouvernance locale dans les Etats-membres de 'Union européenne, 2009, pp.20-21.
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the Faroe Islands and New Caledonia then go much further, both in terms of
the content of these transferred competences (a), than those which, although
remaining under management of the central state, take advantage of an exorbitant
local autonomy (b).

a. Advanced competences transfers

The Faroe Islands have been recognized as an integral part of the Kingdom of
Denmark since the Constitution of 1849. The Danish law of March, 23rd 1948,
Home rule Act, constitutes, with the Danish Constitution of June, 5th 1953
applying ,,to all the territories of the Kingdom* (Art. 1), the basis of relations
between the Autonomous Community of Faroe Islands and the Danish central
government.'!

As the Faroese reader knows, in accordance with the 1948 Autonomy Law,
competences are divided into two determinants, those being or being able to
be transferred to the Faroese authorities (Art. 2 and 3), called ,,special Faroese
affairs® (fergske seeranliggender) and those not transferable, thus remaining
,common affairs“ (fellesanliggender) under the Danish central authorities (Art.
6). The competences being or that can be transferred are themselves classified
according to two categories, summarily called , list A“ and ,,list B*. The first
concerns those that can be immediately transferred, the second, includes those
that can be transferred after further negotiations with the central state.

By this way, the areas remaining under central jurisdiction are listed. Thus, the
Danish central authorities are responsible for their residual and exhaustively
listed powers. The latter, in addition to those which have not been transferred
but which can be transferred, are limited to the Constitution; the Supreme Court;
the citizenship; foreign, security and defense policy; monetary and exchange
rate policies, which remain common affairs, which cannot by Danish law be
transferred (Art. 2 of the Takeover Act). Everything else falls under that of the
authorities of the Faroe Islands; in a non-exhaustive manner, the supervision and
organization of municipalities; economic development, regulation and business
law; legal capacity; family and inheritance law; criminal law; health services;
Social Protection; Taxation; the maritime domain; education of all levels and of
all subjects; energy; etc. are immediately transferred. The transferable powers,
listed by the 1948 Law and the Takeover Act, which have not yet been, are:
the police; immigration and border protection; prison administration; judicial
administration and the establishment of courts.

The local authorities still have a right of scrutiny over these ,,common affairs,,; as

11 Simply called ,,Denmark* from now on.
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explained respectively by Benoit Raoulx from the University of Caen in France
and Jgrgen Albak Jensen from the University of Aarhus in Denmark, a post of
adviser to the Danish Prime Minister for ,,common affairs“ concerning the Faroe
Islands, attached to the office of representation of the archipelago before the
central government, was established in 1968."> The Autonomous Community must
then be consulted before the introduction in Danish parliament of any law project
deposit affecting it exclusively and must also be consulted before implementing
regulations affecting it, although not exclusively intended for it. The Community
must be consulted but its opinion does not bind the Danish authorities."

About New Caledonia, the preamble to the Noumea Agreement provides that
»the sharing of powers between the State and New Caledonia will mean shared
sovereignty“. Like the Faroe Islands and in compliance with the Noumea
Agreement, the organic' legislator organized the distribution of powers in three
categories: those transferred in the wake of the Agreement; those transferred
during the second and third mandates of the Congress — ie between 2004 and
2014 — for several competences listed in the organic law; those to be transferred
at the request of Congress from its third mandate, i.e from 2009." Article 77 of
the French Constitution reflects the irreversibility of the transfer of powers from
the State to the institutions of New Caledonia.

It is expected that the New Caledonian institutions will exercise all of the
powers considered to be non-sovereign. Only the accession to independence of
the archipelago, if it was decided by referendum, would entail the transfer of
the sovereign functions. The constitutional statutes providing for the position
of the Faroe Islands in the Kingdom of Denmark therefore make no mention of
such an exclusion. Although relatively exact, to date, in fact, some royal activities
see their transfer to the local authorities possible subject to new negotiations.
If these have not yet been transferred, the list of competences that cannot be
transferred is much narrower.

12 RAOULX B., “ Autonomie politique et changement social dans une société halieutique:
le cas des iles Féroé “, Norois, n°146, 1990, p.135.

13 ALBZAK JENSEN J., “ The position of Greenland and the Faroe Islands within the
Danish Realm *, op.cit., p.173.

14 In French constitutional Law, two types of laws can be highlighted: ,,ordinary* laws
intervene in the areas of the law, defined in the article 34 of the Constitution and are
adopted after the parliamentary process; ,,organic* laws (article 46 of the Constitution)
are generally intended to specify the organization and functioning of public authorities
in application of articles of the Constitution. Thus, the parliamentary process is the
same, but the covered subjects are differents.

15 Organic law of March 19th, 1999 relating to New Caledonia.
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Thus, the 1999 organic law is the counterpart of the law on the autonomy of the
Faroe Islands of 1948 in that it constitutes, with the Constitution of 1958, the
foundation of relations between local New Caledonian authorities and French
central authorities. It has the areas of competence of New Caledonia (Art. 22)
and public establishments transferred to local authorities (Art. 23). These powers,
which are not yet exhaustive, include: taxation; labor law; social protection,
hygiene, public health (including hospitals) and border health control; customary
civil status; foreign trade and the customs regime; the regulation and exercise of
the rights to explore, exploit, manage and conserve natural, biological and non-
biological resources; transport; insurance law; the law of economic concentration;
the guiding principles of town planning law; energy; the regulation of port and
airport equipment; primary education; tobacco trade regulation.

It also has the powers remaining in the hands of the French State (Art. 21), in more
detail than what is provided by the various laws presented applying to the Faroe
Islands. Twenty-eight points are then listed, divided into three parts. Pursuant
to article 26 of the organic law, the powers mentioned in IT and III of this article
are intended to be transferred. A ,,Lois du pays“'® will decide their purpose and
the timetable for the transfer. Some of competences have been transferred in
accordance with this procedure, like maritime and air traffic safety; civil law;
commercial law.”” Thus, under the Noumea Agreement and the 1999 Organic
Law, the State is a withdrawing actor which is gradually transferring its powers
to New Caledonian institutions. The situation of strong local autonomy legally
confines it to the exercise of only sovereign powers: currency, security, justice,
diplomacy (although, like the Faroe Islands and as will be treated in the next
point, this is to be qualified) and defense. However, the State does not necessarily
act alone in the exercise of its powers, just as, conversely, the New Caledonian
institutions have recourse to it for the exercise of their own powers, the State is
also bound to involve the New Caledonian authorities in the exercise of some
of its powers."® The government of New Caledonia must therefore be informed
and consulted on several points: like about regulations relating to the entry and
stay of foreigners, or about secondary education programs.

These examples show that the exercise of the respective powers of the New

16 Literally ,,country’s law*, this specific term refers to laws voted by the New Caledonian
Congress.

17 Sénat, Commission des lois, Rapport n°104, Nouvelle-Calédonie : continuer a avancer
vers le destin commun, presented by Sophie JOISSAINS, Jean-Pierre SUEUR et
Catherine TASCA, November, 19th, 2014, p.24.

18 Sénat, Commission des lois, Rapport n°104, op.cit., p.20.
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Caledonian state and local authorities necessarily implies and close collaboration.
These relations are reminiscent of the model of the associated State.

b. Participation to diplomatic activity and a different currency from
the national territory: competences not transferred in the service of
exorbitant autonomy

In fact, alongside the powers transferred by the two central States presented in the
previous points, there are certain competences which, although remaining under
the central jurisdiction, act in the direction of a more advanced differentiation.
This is the case of money and diplomacy: two competences that have not been
transferred — neither to the Faroe Islands, nor to New Caledonia — but which are
all the same differentiated from the rest of the national territory. The participation
of these two entities in diplomatic activity and their use of a different currency
from that the rest of the national territory uses, helps to broaden the territorial
differentiation they benefit. This is first of all the case of external missions: the
special status and the commercial structure of the two local communities justify
that they may not immediately have the same interests and views as their central
State in international cooperation or in the conclusion bilateral or multilateral
agreements with other states.

In this, a third law, of importance, voted by the Danish Parliament, for the benefit
of the Faroe Islands should be noted: Law No. 579 of June 25th, 2005 known
as Foreign Policy Act”. The latter is particularly important because it comes
to have local prerogatives in matters of conclusion of international treaties and
legation, sovereign domains by their essence. The act grants the government of
the Faroe Islands the right to negotiate and conclude, on behalf of the Kingdom,
international agreements with foreign states and international organizations
on matters within its jurisdiction. It also regulates the membership of the local
entity in international organizations authorizing it to become a member or
associate member of full international organizations. Ultimately, although it
was already possible by the 1948 Home Rule Act Art.8, the law seems to be
positive towards some enhanced Faroese position concerning the diplomatic
area, and more precisely about legation. The archipelago can send delegates to
Danish diplomatic missions, representing its interests in areas falling within its
competence. Representative offices have been opened at the European Union,
in Moscow and London within the Danish Embassy and in Reykjavik by an
antenna physically detached from the Embassy.

A Participation in diplomatic activity reinforced by the signing of the Famjin
Declaration between the local and central governments devoting explicit and

19 Lov om Fergernes landsstyres indgéelse af folkeretlige aftaler nr 579 af 24/06/2006.
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full participation of the Faroe Islands in the Kingdom’s foreign and security
policy. The latter must then be invited to international negotiations on matters
of interest to them or having an impact on them. Local authorities must also be
consulted before the ratification of any international agreement resulting from
the negotiations in which they have been involved and, more generally, of any
agreement concerning them. The rest of this consultation falls under related
jurisdiction for the central authorities.

Like the Faroe Islands, participations of New Caledonia in the diplomatic
area appears to partially enter into international relations with, however, the
same required condition: authorization and State control. Indeed, only it has
international personality.

New Caledonian institutions can thus intervene in the field of diplomacy area,
in order to promote regional cooperation. In application of the organic law of
March 19, 1999, the President of the Government of New Caledonia may be
authorized by the Congress to negotiate and sign international agreements with
one or more States, territories or regional organizations of the Pacific and with
organizations regional bodies depending on the specialized agencies of the
United Nations, in compliance with the international commitments taken by
central State. The government of New Caledonia also can be member of the
French delegation participating in negotiations on subjects falling within the
competence of the French State.

Pursuant to the organic law, New Caledonia may have representation nearby
Pacific States or territories. It thus voluntarily wished to have delegated staff to
neighboring States and offices were opened in New Zealand, Australia, Vanuatu,
Papua New Guinea and Fiji Islands. This decision was formalized in an agreement
signed with the State in January 2012: a delegate from New Caledonia, enjoying
the protection and facilities of diplomatic registered staff, is placed under the
French ambassador authority, accredited to the authorities of these five States.
In addition, New Caledonia may, with the agreement of the central authorities,
be member, associate member or observer of international organizations. By
this way New Caledonia is member of the Pacific Community?’ and joined the
Pacific Islands Forum?'.

The use of a different currency than that used on the continent is also a non-

20 An international development aid organization bringing together all of the Pacific
States, which has its headquarters in Noumea, New Caledonia.
21 An international organization with a regional vocation of cooperation, in particular,

economic.
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transferred competence contributing to a larger differentiation. Indeed, both
the Pacific Franc, used in New Caledonia, French Polynesia and Wallis and
Futuna, as well as the Faroese Crown (fgroysk Kréna) are not managed by the
administration of local authorities: the first is managed by the Institut d’Emission
d’Outre-mer, a French central bank (Banque de France) division, which acts as
a central bank for communities whose currency is the Pacific Franc. The Crown
is managed by the Danish central bank (Danmarks Nationalbank), at the same
time as the Danish Crown. If the Faroe Islands have a ,,governmental bank*
(Landsbanki Fproya), it is only a government financial institution which manages
the liquidity and credit facilities of the territory while ensuring financial stability.

2. A singular infra-local organization

The internal administrative organization, infra-local, is also specific to the two
territorial entities studied. However, it is perhaps on this point that the statutes
of the two entities differ most from each other; the internal administrative
organization of the Faroe Islands is considered by Danish law as a ,,special affair*
falling within the competence of the latter (a), while that of the New Caledonian
provinces is still a matter for the French State (b).

a. In the Faroe Islands, a differentiated internal organization

There are two sub-local levels to note in the Faroe Islands, one dismemberment
from the Danish central administration and the other ,,decentralized. The one
of least interest in this study dealing with local self-government is the county
(sysla): three in number, it constitutes a central State police subdivision.?? The
level, however, loses its relevance; while it was established at a time when transport
connections were lacking between the various islands of the archipelago, 85% of
the population is today connected to the capital and the High Commission,? and
the archipelago’s surface does not a priori require such territorial subdivisions
from central administration.

The municipalities, decentralized level or rather, in this case, ,,sub-localized*,
are more interesting in that their organization and competences are a Lggting
competence. The main laws in matters of municipal organization are the Faroese

22 French law distinguishes central State administration local dismemberments — called
~déconcentré* level — from local government administration — called ,,décentralisé
(decentralized)“ level. To illustrate it in Denmark; the kommuner is a ,,decentralized*
level while politikreds or former statsforvaltning are ,,déconcentré* levels.

23 The main role in practice of the syslamadur (sheriff), in addition to its prerogatives
in matters of judicial police, is to be found in the regulation of the traditional and
annual cetacean hunting in force in the archipelago (Grindadrap). The syslamadur
defines which spotted group of pilot whales can be killed and in which fjord.
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law n°87 of May 17th, 2000 establishing municipal councils?* and that n°20 of
April 7th, 2014,% latest regulation of municipal powers dated. The Faroese
municipalities (kommunur) are to be appreciated in the sense of ,,commune* -
municipality — in French law, with the factual difference that all of them are made
up of different settlements (bygd) amalgamated, thus constituting what French
law calls ,,Commune nouvelle“?® — ,new town“. Indeed, like the French local
authorities law, Faroese law has the possibility for municipalities to amalgamate
with each other.”’

Thus, as stated, the organization, rules of competence, functioning and acts review
are Faroese authorities competences.?® In a very similar distribution to that in
France, the mayor (borgarstjori) summons the members, prepares and animates
the sessions of the municipal council (kommunustyri), which deliberates within
the framework of its powers. The mayor (maire in French) then implements the
decisions taken by the municipal council (conseil municipal in French).? The only
notable difference with the French system is the presence of standing committees
(millumtinganevnd) within the municipal council,*® composed by municipal council
members elected by their peers. In a municipal operating system borrowed from
that of Denmark and in a perspective close to that surrounding the institution of
French parliamentary commissions, the deliberations of the municipal council are
prepared and controlled in committees thus exercising preparatory and advisory
functions for the municipal council: they discuss the projects presented by the
mayor and submit recommendations to the deliberative body.

In both Faroe Islands and New Caledonia, municipalities competences are
proximity competences such as: roads and public lighting; drinking water supply;
sanitation; libraries; urban planning; construction and management of sports
grounds and sports halls; the management and operation of the public urban
transport service; primary education; waste management.

24 Lggtingslég no. 87 fra 17/05/2000 um kommunustyri (loi connue sous I'appellation
de ,, Kommunustyrislégin ,,).

25 Lggtingslég no. 20 fra 7/04/2014 um kommunalt samstarv um heimatanastu, eldrargkt
v.m.

26 A ,,Commune nouvelle“ in French local authority law is a city constituted by several
others towns amalgamated.

27 Lggtingslég nr. 77 fra 8/05/2001 Um Sjalvbodnar Kommunusamanleggingar.

28 ,, List A “, Home rule Act of the Faroe Islands.

29 2019 Report (Beretning 2019), Danish High-Commissionner for the Faroe Islands
(Rigsombudsmanden pa Fergerne), p.35

30 Lggtingslog no. 57 fra 30/04/018 um broyting i l¢gtingslég um kommunustyri.
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b. New Caledonian Provinces: sui generis institutions

New Caledonia is made up, apart from the municipal level, of three Provinces.
A differentiation in the territorial organization which dates from 1988 and the
Matignon Agreements between the French State and the New Caledonian political
parties, loyalists and separatists. This administrative division acts as a consensus
of the sharing of power between loyalists and separatists; the latter had come to
power in the North and the Loyalty Islands, while the loyalists ruled Noumea
and the South Province.? The specificity of New Caledonian institutions is then
expressed; the provincial level is unparalleled in the French Republic.

But whose organization remains, in contrast to Faroese municipalities, under
the jurisdiction of the State. This is what the Constitutional Council stated in
its decisions of March, 15th 1999%: the assemblies of provinces are among the
institutions of New Caledonia and their rules of organization and operation fall
under the State competence. The Constitutional Council will also take care to
confirm the sui generis character of the Provinces; the latter, although constituting
local authorities, are not governed by article 72-2 — on ordinary local governments
—but title XIII of the Constitution, specially dedicated to them.*®* The Provinces
of New Caledonia are therefore local authorities, self-governed by councils elected
by direct universal suffrage.’** Consequently, and as the Council will specify it
in QPC,* the principle of self-government, like the provisions of title XII, are
extended to the provinces of New Caledonia by the organic law.* The Matignon
agreements, then the Noumea agreement, gave these Provinces notable powers.
They thus have ordinary law jurisdiction; article 20 of the organic law provides
that each province is competent in all matters which are not devolved to the State

31 PITOISET A., Les trois provinces de la Nouvelle-Calédonie, Maison de la Nouvelle-
Calédonie, 2011, p.6.

32 Conseil constitutionnel, 15 mars 1999, n°99-409 DC et 99-410 DC, Loi relative a la
Nouvelle-Calédonie et Loi organique relative a la Nouvelle-Calédonie

33 Conseil constitutionnel, 29 juillet 2004, n° 2004-500 DC, Loi organique relative a
I'autonomie financiere des collectivités territoriales.

34 Article 3, organic law n°99-209 du 19 mars 1999.

35 ,,Question prioritaire de constitutionalité” is a means of reviewing the constitutionality
of laws after they come into force — thus completing the a priori review operated once
the law has been voted but before its entry into force.

36 Conseil constitutionnel, 25 avril 2014, n°2014-392 QPC, Province Sud de la Nouvelle-
Calédonie ; The principle of self-government applies to all French local governments,
ordinary or exorbitant. This principle is mentioned by the article 72 of the Constitution.
In New-Caledonia, it applies to municipalities (considered by law as ordinary
municipalities ans thus regulated in the same way as the others) and it also applies
to Provinces by operation of organic law.
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or to New Caledonia or the municipalities. The provinces thus exercise first-rate
powers for New Caledonia, whether — for example — in matters of primary public
education, environment, or even social action (free medical aid, social aid for
childhood, medico-social centers).

Not to be mistaken with regard to the institutional composition of the Provinces
— an elected deliberative assembly, itself electing from among its members, an
executive represented by the president of the assembly — the assimilation ends
here. Elected by proportional representation at the highest average, the members
number of each provincial assembly varies according to the number of inhabitants
populating the territory. The real differentiation appears with the electorate;
according to the organic law, only citizens of New Caledonia can vote and be
eligible for these elections, as well as people of French nationality who, notably,*’
justify a ten-year uninterrupted residence at the date of the election.

Besides a deep administrative decentralization and a differentiation in the
territorial organization, the sui generis character of these two local communities
— Faroe Islands and New-Caledonia — is appreciated mainly with regard to the
political autonomy devoted to it.

B. The consecration of a political autonomy

Whether it is with respect to the legislative component of the transferred
competences to the Faroese and New Caledonian authorities (7), the political form
of the institutions of the latter (2), the questioning of the unitary state character
here takes a completely different turn: in addition to the transferred competences
dissimilarity, it is by the institutional remoteness of these communities — compared
to other local branches of common law — that the motley character of the French
and Danish States is formed more clearly.

1. A legislative decentralization

Thus, it is with regard to the legislative power of the local authorities subject to
the study that their institutional differentiation is noticed. Although it should
be noted that a political form of local institutions is not specific to the two
communities studied (Greenland has similar institutions within the Kingdom
of Denmark, just like French Polynesia which also has institutions with political
form), they are placed in contrast to French and Danish ordinary local authorities
who do not have any legislative power (a). The Faroe Islands and New Caledonia
can legislate in matters within their competence, in total contrast with ordinary
local authorities (b).

37 More details in the Point 2.2.1, Nouméa Agreement.
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a. The impossibility for French and Danish ordinary local governments
to legislate

On the question of local legislative power, the French and Danish states have a
very similar answer: local governments — French ,,collectivités territoriales* and
Danish ,,kommuner” and ,,regioner“*® — do not have an autonomous normative
power. The issue here is to assess a power that would be directly exercised under
the Constitution, on an equal footing with that of Parliament. In both States
the principle of self-government must be exercised while respecting the central
legislator powers; local governments must act within the limits of applicable law,
but not instead of the legislator. In the two States, the question of the exercise
of the legislative power by local government is quickly defused by pointing out
that, in a unitary State, the legislative power cannot be divided.*

In France, in addition to the indivisibility of the Republic enshrined in article 1
of the Constitution, its article 3 sets out the uniqueness of sovereignty belonging
to the people as a whole and not to a section of it. Here is reproduced the article
3 of the Declaration of the rights of the man and the citizen of 1789, according to
which ,,the principle of all sovereignty resides essentially in the Nation. No body,
no individual may exercise authority which does not expressly emanate from it“.
Except in cases expressly provided for in the constitutional text, the delegation of
legislative power is therefore prohibited. Decentralization cannot go so far as to
call into question the indivisibility of the Republic.*’ The Constitutional Council
refusal to assign legislative powers to local authorities is then recurrent; for
example, in its decision n ° 91-290 of May 9th, 1991,* the Constitutional Council
had admitted the conformity to the Constitution of the competences recognized
to the Assembly and the Executive Council of Corsica,*” on condition that they
were not ,,granted competences falling within the scope of the law*. There is no

38 Sénat, Etude de législation comparée n°286, “ Le pouvoir normatif des collectivités
territoriales dans les Etats unitaires “, Recueil des notes de synthése de juillet a octobre
2018, décembre 2018, p.42.

39 BROSSETE., “ L'impossibilité pour les collectivités territoriales frangaises d’exercer
le pouvoir législatif a I’épreuve de la révision constitutionnelle sur 'organisation
décentralisée de la République “, Revue francaise de droit constitutionnel, n°60, 2004,
p. 695.

40 CHRISTNACHT A., ,, Droit des outre-mer : définitions, principes, orientations *,
Jurisclasseur administratif, fascicule 130-10, LexisNexis, 2018, p.35.

41 Conseil constitutionnel, 9 mai 1991, n°91-290 DC, Loi portant statut de la collectivité
territoriale de Corse.

42 A certain differentiation is granted to Corsica but the interpretation which the
Constitutional Council makes of it completely empties these provisions of their
meaning.
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doubt that ,,the local government cannot be endowed with competences which the
Constitution reserves to the Parliament“. In terms of normative powers, those
granted to ordinary local governments are regulatory,* residual and subsidiary.

The links between legislative power and local governments, whether in France or
in Denmark, would be unambiguous: the legislative power would determine the
status of local governments, but in no case would the latter exercise any legislative
power. However, the legislative prerogatives granted to the Faroe Islands and New
Caledonia, whatever the given qualification come to be seen as further evidence
of the ,,shift in the center of gravity in terms of self-government and, at the same
time, to a transformation of the French state form which would no longer be
decentralized but ,,federal” or at least ,,autonomous* or ,a-centralized*.> This
changeover has already begun, for France, with the 2003 constitutional revision;
the sui generis status of New Caledonia only accentuates in this sense.*

b. The operated division of legislative power: the case of the Logtingslégir
and the Lois du pays

Indeed, the main purpose of the adoption of the Home Rule Act for the Faroe
Islands in 1948, was to transfer competences and thus responsibilities, hitherto
incumbent on the Danish authorities, to the Faroese authorities. As a result of
this, the functioning of Lggting underwent a radical change:*’ it becomes an
independent legislative body, with exclusive legislative power on matters within
its competence.

Article 4 of the Home rule Act expressly provides that local government has

43 BROSSETE., “ L'impossibilité pour les collectivités territoriales frangaises d’exercer
le pouvoir législatif a I’épreuve de la révision constitutionnelle sur 'organisation
décentralisée de la République “, op.cit., p.698.

44 Only acts passed by Parliament are ,,legislative®, normative acts taken by any other
authority, central or local, are ,,regulatory”.

45 BROSSETE., “ L'impossibilité pour les collectivités territoriales frangaises d’exercer
le pouvoir législatif a I’épreuve de la révision constitutionnelle sur 'organisation
décentralisée de la République , op.cit., p.700.

46 See on this subject BROSSET E., “ L'impossibilité pour les collectivités territoriales
francaises d’exercer le pouvoir législatif a I'’épreuve de la révision constitutionnelle
sur I'organisation décentralisée de la République “, op.cit.

47 ALBZAEK JENSEN J., “ The position of Greenland and the Faroe Islands within the
Danish Realm “, op.cit., p.173.
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administrative and legislative power*® with regard to ,special cases®, falling
within its competence. As Professor Jgrgen Albak Jensen of the University of
Aarhus in Denmark notes, this power distinguishes in particular the Faroese
self-government regime other forms of local government in Denmark. It is not
only exclusive but autonomous: the decisions of the Lggting on matters within its
competence have the same legal effects as any Danish law*’ governing ordinary
law and ,,common affairs®“. The latter, however, have no legitimacy or legal basis
for intervening in ,,special cases*.”

The absence of a legality review carried out by the Danish High Commissioner,
on acts passed by the Lggting, is another proof of the singular autonomy enjoyed
by Faroe Islands, in contrast to that representing the French State in Noumea.
Indeed, the legality of acts passed by the municipalities towards Faroese law, is
review by the Faroese Minister in charge of municipal affairs, while the control
relating to the financial and budgetary situation of each municipality is carried
out by the Minister in charge of finance, in a procedure comparable to French
law with regard to the transfer of accounting and budgetary documents once their
adoption has been ratified.” There is no Faroese government representative in
the municipalities, or even in the sys/a; thus, instead of having this control carried
out by a government’s representative, it is carried out by the government itself.
52 Therefore, the High Commissioner (Rigsombudsmanden) does not carry out
such a monitoring mission. It is not entirely foreign to the legislative process,
however; he has a rightful place in Lggting where he takes part in debates and
negotiations in matters of ,,common affairs“ without, however, enjoying the
right to vote.

The Faroese government autonomy in matters within its competence is thus
paroxysmal; first, the scope its competences is singularly broad, then it also
has legislative power, equal to that of the Danish legislature. In addition, its

48 Article, Home rule Act: “ For de Omraader, der henhgrer under Hjemmestyret, har
dette den lovgivende og administrative Myndighed. De af Lagtinget vedtagne og af
Landsstyrets Formand stadfestede Love benavnes Lagtingslove “.

49 ALBAEK JENSEN J., “ The position of Greenland and the Faroe Islands within the
Danish Realm *, op.cit., p.177.

50 S@LVARA H.A., , Direct Democracy in the Faroe Islands. A comparative study of
referendums in a Faroese context. / Beinleidis félkaraoi { Féroyum. Ein samanberandi
rannsokn av félkaatkvgdum i einum fgroyskum hgpi °

Scientific Journal, Vol.63, 2017, p.54.

51 2019 Rapport, Danish High Commissioner for the Faroe Islands, op.cit., p.36.

‘, Fréoskaparrit — Faroese

52 The Ministry does not control the appropriateness of these acts, but only monitors
compliance with the law. The municipalities self-government is thus guaranteed.
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compliance with the Danish legislative corpus in respect of the Faroe Islands
is unreviewed; the symbolic aspect of the absence of any central State presence
is particularly strong.

The territorial and institutional differentiation enjoyed by New Caledonia
is obviously characterized by the existence of the Lois du Pays voted by the
Congress of New Caledonia, but also by the principle of legislative speciality,
laid down in article 6-2 of the organic law 1999: acts passed, and laws voted
by French parliament are applicable in New-Caledonia only when expressly
mentioned. Legislative or regulatory specific texts specifically intended for the
New-Caledonia may also intervene, as exception to the general and uniform
nature of the law. Indeed, granting real legislative power to New Caledonia
says a lot about the archipelago ‘s institutional position: that has necessitated
a Constitution revision as it is in contradiction with the notion of sovereignty
indivisibility.”® That’s an important concession made by the Republic: legislating
is the first sign of sovereignty.**

While the singular nature of the New Caledonia’s system of government, enshrined
in Title XIII of the Constitution, is remarkable in that it allows local institutions
to intervene in the field of the law, this legislative power is, however, less easy
to demonstrate than in the case of the Faroe Islands. Indeed, in application
of article 99 of the organic law of 1999, when acts adopted by the Congress of
New Caledonia are adopted in matters falling within its jurisdiction, they are
called Lois du pays. The Constitutional Council is competent to review these
acts (article 77 of the Constitution) ,,in the manner of a federal judge* as Nicolas
Clinchamps of the University Paris 13 says.* It examines whether the content of
the Lois du pays are in conformity with the Constitution and whether they do
not undermine organic law provisions relating to the distribution of competences
in New Caledonia. Lois du pays may also be the subject of a QPC.>® It reviews
Lois du pays in the light of the Constitution and the Nouméa Agreement and
its implementations, which takes on the role of an almost fundamental norm for

53 ADRIAN Jeanne, La Nouvelle-Calédonie a I’épreuve du partage de souveraineté, in
LABORATOIRE DE RECHERCHE JURIDIQUE ET ECONOMIQUE, L’avenir
institutionnel de la Nouvelle-Calédonie, Nouméa, Presses universitaires de la Nouvelle-
Calédonie, 2017, p.174.

54 BODIN J,, Les six livres de la République, 1576.

55 CLINCHAMPS N., ,, Le Conseil constitutionnel face a 'autonomie de la Nouvelle-
Calédonie “, dans La Constitution et ’outre-mer, Les nouveaux cahiers du Conseil
constitutionnel, n°35, 2012, p.62.

56 Conseil constitutionnel, 3 décembre 2009, n°2009-595 DC, Loi organique relative a
I’application de I’article 61-1 de la Constitution.
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New Caledonia, alongside the French Constitution.This pushes the assimilation
of the Lois du pays to national laws. There is a legislative power of its own and
this constitutes an attack on the unity of normative power.”’

They do not appear to be purely regulatory acts because, in addition to their
name (Lois-law), the competence of the Constitutional Council is provided for by
the Constitution.*® The Constitutional Council has considered them as legislative
provisions.* However, they are not classic legislative acts, insofar as they are
subjected to strong constraints on the part of the State: they must be submitted
for prior opinion of the Conseil d’Etat®® (this does not bind the competence of
the Congress®), the High Commissioner may request a new deliberation, they
must be promulgated by Constitutional Council, with the countersignature of
the president of the government. The debate is closed by the organic legislator:
in its article 107, the organic law of 1999 expressly provides that the Lois du
Pays have the force of law. This only concerns New-Caledonia; Lois du Pays of
French Polynesia remain regulatory acts® — but still constitute an attack on the
indivisibility of sovereignty.®

The legality review of the Lois du pays is entrusted to the High Commissioner in
application of article 204 of the organic law. Thus, while the absence of legality
review over laws voted by the Parliament of Faroe Islands is a convincing sign
of the exorbitant nature of their constitutional position and of the autonomy
that is consequently attached to it, the existence, a contrario, of such a review

57 VERPEAUX M., ,, L'unité et la diversité dans la République “, Les Nouveaux Cahiers
du Conseil constitutionnel, n° 42, 2014, p. 14.

58 JUSSIAUME A., ,, Droit constitutionnel local “, op.cit., p.40.

59 Conseil constitutionnel, 3 décembre 2009, n°2009-595 DC, Loi organique relative a
I'application de I'article 61-1 de la Constitution.

60 ,,Conseil d’Etat” is the summit jurisdiction of the administrative order and the State
council structure. The French jurisdictional organization is divided between the
judiciary (ordinary) and the administrative order. The summit jurisdiction of the
judiciary order is the ,,Cour de Cassation®.

I know Denmark doesn’t have this division.

61 Conseil constitutionnel, 27 février 2015, n°2014-5 LP, Loi du pays portant création de
centimes additionnels sur la taxe sur les jeux, spectacles et divertissements au profit
des provinces.

62 Conseil constitutionnel, 12 février 2004, n°2004-490 DC, Loi organique portant statut
d’autonomie de la Polynésie frangaise.

63 GRUNDLERT, , La République francaise, une et indivisible ? “, Revue du Droit
Public, LGDJ, 2007, p.457.
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in New Caledonia is a sign of a stronger French presence and influence in New
Caledonia than the Danish presence in the Faroe Islands.

2) A transfer of political power to local governments

The transfer of legislative power over matters within the jurisdiction of the Faroe
Islands and New Caledonia logically goes hand in hand with a political dimension
of local institutions. The possibility of legislating in the hands of political entities
gives rise to what the Nouméa Accord calls — about New-Caledonia but this
can be extended to Faroe Islands within the Kingdom of Denmark — a ,,shared
sovereignty“** between the sui generis local government and its central State®:
local and central popular sovereignty coexist within the same State. A very
dissimilar organization to that of other ordinary local governments with which
no comparison is possible.

The internal political form of Faroe Islands is to be found in the Faroese law of
July 26, 1994% which both organizes and recalls the institutional distribution in
a quite classical form of a parliamentary system which it is not worth going into
at any length. That’s is the Faroese frame of government.

The organization of the Danish regioner — local level to which the Faroe Islands
could have been assimilated — is after all quite classic, joining on this point the
organization of the French regions or departments; a regional council deliberating
within the scope of its powers, at the head of which is a president (formand)
elected by its members. The only notable difference remaining, again here, the
existence of committees.”” The form of the institutions can be compared (a
deliberative assembly and a president of assembly) but, by the political dimension
by being attached, the bottom is drastically distinct from it and the exorbitant
character of the position of the archipelago within the Kingdom is brand. Thus,
the legislative power is shared between the Lggting — unicameral Parliament
built on the bases of the Thing of the societies of Northern Europe in which
the freemen of a community met in order to legislate, to elect heads of clans or
to judge according to the laws in force — and the Prime Minister (Lggmadur).
The government (Landsstyrid), composed of the Prime Minister and at least

64 Nouméa Agreement, signed on May, 5th 1998.

65 CLINCHAMPS N., ,, Le Conseil constitutionnel face a 'autonomie de la Nouvelle-
Calédonie “, op.cit., p.62.

66 Lggtingslog no. 103 fra 26/07/1994 um Styrisskipan Fgroya i sermalum (better known
as ,, Parliamentary Act ,,).

67 GUIGUE A., “ L’autonomie locale au Danemark “, op.cit., p.16.
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two ministers,* has executive power. The judiciary, as indicated in advance and
although possibly transferable,” belongs to the Danish judicial system.

The current organisation of New Caledonian institutions is the result of two
founding acts: the Matignon Accords and the Nouméa Accord, signed in 1998.
The institutional name of the Faroe Islands is not debated in Denmark — an
»Autonomous Community“ (selvstyrende Folkesamfund) is expressly designated
by the Home Rule Act — but that of New Caledonia is more hesitant. Overseas
territories are divided into two categories: ,,overseas departments and regions® —
DROM (article 73 of the Constitution) and other overseas collectivities - COM
(article 74 of the Constitution). This list does not include New Caledonia. The
Council of State has thus affirmed that New Caledonia is not governed by title
XII of the Constitution relating to ordinary local governments but by title XIII
which is specifically devoted to New-Caledonia,” sign of the exceptional nature
of its position.”! The Constitutional Council case law reflects these hesitations.”
Some decisions seem to take the side of attaching New Caledonia to the territorial
communities; in 2009, for example.”” While other decisions suggest that the
Constitutional Council is siding with a specificity that places New Caledonia
outside the sphere of ordinary local government; in a 2003 decision, it implicitly
excluded New Caledonia from provisions concerning ordinary local government.”

It is therefore through the existence of a specific title to New Caledonia, symbol
of its autonomy, that it can be qualified as sui generis.

The New Caledonian Government is a specific form of governance based on
proportional representation of the political groups elected to the Congress of
New Caledonia. Because of this pluralist and collegial composition, inherited —

68 Article 27 de la loi danoise n°103 du 26 juillet 1994 sur le gouvernement des Iles Féroé.

69 V.Supra, Lov om de fergske myndigheders overtagelse af sager og sagsomrader nr
578 af 24/06/2005.

70 Conseil d’Etat, 13 décembre 2006, req. n°279923, Genelle.

71 FABERON J-Y., ,, Nouvelle-Calédonie et Polynésie francgaise : des autonomies
différentes “, Revue frangaise de droit constitutionnel, n° 68, 2006, p. 692.

72 On this subject : MAGNON X., ,, Le droit constitutionnel des collectivités “ territoriales
“ d’exception : la Nouvelle-Calédonie et Mayotte devant le Conseil constitutionnel “,
Revue frangaise de droit constitutionnel, n° 81, 2010, p. 130-132.

73 Conseil constitutionnel, 30 juillet 2009, n® 2009-587 DC, Loi organique relative a
I’évolution institutionnelle de la Nouvelle-Calédonie et a la départementalisation de
Mayotte.

74 Conseil constitutionnel, 30 juillet 2003, n® 2003-482 DC, Loi organique relative au
référendum local.
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as Professor Jean-Yves Faberon of the University of Montpellier notes™ — from
the Oceanian palaver (the ,,Kanak palaver* is mentioned by the author” ), the
government favours consensus-building in its operations, failing which majority
democracy applies. In the event of a crisis, the minority cannot impose itself on the
majority, and in the event of a fault, the central state arbitrates. The government
is elected by Congress and remains in office until the expiry of the latter’s term
of office. Before electing the Government, Congress shall determine the number
of its members. The members of the Government shall elect their President and
Vice-President. The Congress, New Caledonia’s deliberative assembly, is formed
by a meeting of some of the elected members of the three provincial assemblies.
It shares the initiative for texts with the Government, which it elects and controls

The Matignon Agreement also created a customary advisory council, which
became the customary Senate with the agreement of Noumea. It is composed
of 16 members from New Caledonia’s eight customary areas appointed by the
customary councils of the areas in accordance with customary practice. The
Customary Senate issues advisory opinions on Lois du Pays draft relating to
New Caledonia’s identity symbols, customary civil status, the customary land
regime, the customary palaver regime, the boundaries of customary areas and
the procedures for electing the Customary Senate and customary councils. It
is obligatorily consulted on draft bills or proposals for deliberations relating to
Kanak identity.”

The manifestation of such a fundamentally sui generis administrative and
legislative autonomy granted to the Faroese and New Caledonian authorities, in
the sense that it singularly characterizes them within their central State, has a
profound effect on the character and unitary conception of the latter. It thus calls
them into question, or at least, puts them into perspective, by the federal essence
that it brings out of the constitutional positions of the two local governments.

I1. The federal essence of the constitutional status of the Faroe Islands
and New Caledonia or relative conceptions of the unitary state

The singularity of the constitutional statutes characterizing and governing
the organization and competences of these two local authorities then actively
participates in calling into question the unitary character of States. The ,,unity“
here presumed seems artificial in practice. By the exorbitant position of the two

75 In PITOISET A., Les institutions de la Nouvelle-Calédonie, Maison de la Nouvelle-
Calédonie, 2011, p.25.

76 MOKADDEM H., “ Conflits et négociations en Océanie. Analyse d’un cas singulier
: Paccord de Nouméa de 1998 “, Négociations, n° 20, 2013, p. 140.

77 PITOISET A., Les institutions de la Nouvelle-Calédonie, op.cit., p.28.
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local authorities, attacking central state Unitarianism, the questions surrounding a
possible shared sovereignty within the French and Danish States, call for the need
to redefine the national institutional landscapes (B). the impression is amplified
by the relationship of these statutes to the French and Danish constitutions;
although not forced, the conformity of the local statutes is nevertheless validated
by some arrangements (A).

A. A constitutional position beyond the ordinary law with an accommodated
conformity

Indeed: if the Home Rule Act seems to conform to the Danish Constitution by
means of a few lapses by the national summit jurisdiction (7), the conformity to
the French Constitution of the organic law carrying statute of New Caledonia
has been legally imposed from above (2).

1. The Danish law on the autonomy of the Faroe Islands conforms to
the Constitution

Article 1 of the Danish Constitution does not guarantee that the rule of law
should be the same in all the Kingdom; to quote Professor Jgrgen Albzxk
Jensen’s analysis,” its purpose is only to establish that the Constitution, in itself
is applicable throughout the Kingdom. By syllogism, it does not prevent certain
competences transferred to certain local authorities from being different from
those transferred to ordinary local governments. The position of the Faroe Islands
seems, thus, entirely justified. Even if Article 1 does not in itself prevent a far-
reaching transfer of competences to local governments, certain conditions must
be met in order not to fall into unconstitutionality.” Firstly, the purpose of the
transfer must be limited and specified — which prohibits transfers of too broad
or imprecise competences — and, secondly, it must not be final — the Danish
legislator may reserve it.

With regard to the limitation and precision of the transfer’s purpose and as
mentioned by Professor Albak Jensen, the Danish constitutional tradition, in
practice, is to accept rather broad and vague descriptions in the content of the
transferred competences. Thus, as the successively transferred areas of competence
are expressly enumerated by laws and considering the special situation of the

78 ALBAEK JENSEN J., “ The position of Greenland and the Faroe Islands within the
Danish Realm *, op.cit., p.175.
79 Ibid.
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archipelago, mentioned in the preamble to the Autonomy Act of 1948,% it would
seem that there are no problems of constitutional conformity. The question of
the transfers revocability is more sensitive. What the legislator does, he can
undo, but it poses serious political problems: it would be an unacceptable result
from the point of view of the Faroese people. However, the singularity of the
purpose makes it necessary to read this legislative tradition from another angle.
Moreover, it follows from the preamble to the Autonomy Act that such transfers
of competences are the result of various negotiations between Denmark and
Faroe Islands, giving a quasi-contractual character to the procedure used for
it.8! The major part of the Danish constitutionalist doctrine agrees that such a
negative modification and a fortiori, its revocation, would be conditional on the
consent of the local voters.

The last potential problem is about the transfer of tax power: this could be seen
as a violation of the Danish Constitution, which states that tax is consensual at
the national level and cannot be split.®? This position seems to be accepted by
the fact that the Danish Constitution dates from 1953, while the Home Rule Act
dates from 1948; as Professor Albak Jensen points out, ,,if the ‘founding fathers’
of the 1953 Constitution had considered this transfer to be unconstitutional in
the light of the provisions they intended to enshrine, they would certainly have
included an article in the Constitution explicitly allowing for such a possibility*.
If the Constitution (Article 43), exists in these terms, it tolerates the Danish rule
of law towards the Faroe Islands. This underline, again, the special nature of the
Faroese position, compared to other forms of local government.

The Danish Supreme Court (Hgjesteret) thus seems to liberate the Danish legi-
slator by accepting a broad appreciation of the territorial unity. ,,Denmark is a
unitary state in terms of its territorial constitution, but its overall unitary nature is
not an obstacle for the establishment of autonomous territories within the state*.%

80 ,,We Frederik the Ninth by the Grace of God King of Denmark, the Wends and Goths,
Duke of Slesvig, Holstein, Stormarn, Ditmarschen, Lauenburg and Oldenburg, Do
hereby make known to all men: In acknowledgement of the special position held by
the Faroe Islands within the Kingdom in national, historical and geographical respects
the Rigsdag has passed the following Act on the constitutional position of the Faroe
Islands within the Kingdom, in conformity with the approval of the Lggting, to which
WE have given OUR consent*.

81 ALBZAK JENSEN J., ,The position of Greenland and the Faroe Islands within the
Danish Realm “, op.cit., p.177.

82 Ibid., p.176.

83 RAKITSKAYA I., MOLSHAKOV N., ,,Democratization of Territorial Constitution:
Current Trends and the Constitutional Experience of Denmark “, op.cit., p.166.
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While such an exorbitant status does not pose a problem of conformity with
the Constitution of a unitary State, apart from the need for some largesse on
the part of the supreme courts in assessing it, it is legitimate to assume that it
is not fundamentally so.

2. The constitutional circumvention of New Caledonia’s autonomy
The autonomy of New Caledonia ,is legally imposed from above“.5* The
Nouméa Agreement, deals with clearly unconstitutional provisions — such as
local employment preference and restrictions on the electorate in provincial
elections. The risk of censorship by the Constitutional Council was therefore
averted by revising the Constitution beforehand. The principle according to wich
»the constituent power is sovereign“® then applies here. This means it is free
to repeal, amend or supplement provisions of constitutional value in the form it
deems appropriate; for the Constitutional Council, there is therefore nothing to
prevent the constituent power from introducing into the text of the Constitution
new provisions which derogate from a rule or principle of constitutional value.
The decision of March 15th, 1999 confirms this.

New Caledonians must therefore take control of their future and the Constitutional
Council cannot stand in the way of this. The Constitutional Council, which is
merely a ,,switchman* — as Dean Georges Vedel says® — is thus well placed as
a spectator of certain aspects of New Caledonia’s autonomy.

In addition to this constitutional circumvention, there is also a procedural
circumvention. Indeed, the Lois du pays are subject to a constitutional review by
the Constitutional Council. However, the obstacles to the Constitutional Council’s
referral have been multiplied, the latter being left aside, ,,spectator® of this
autonomy®’ ; first, the New Caledonian legislative procedure provides for prior
control by imposing the opinion of the Council of State before the deliberation
of the Lois du pays drafts. This opinion is similar to a first constitutionality
review.® Then, this control can only be envisaged after a second deliberation by
the Congress: it is only after this that the Constitutional Council can be seized.

84 CLINCHAMPS N., ,,Le Conseil constitutionnel face a 'autonomie de la Nouvelle-
Calédonie®, op.cit., p.68.

85 Conseil constitutionnel, 2 septembre 1992, n° 92-312 DC, Traité sur I’'Union européenne.

86 VEDEL G., ,,Le Conseil constitutionnel, gardien du droit positif et défenseur de la
transcendance des droits de I’'homme*, Pouvoirs, PUF, n° 13, 1991, p. 211.

87 CLINCHAMPS N., ,,Le Conseil constitutionnel face a 'autonomie de la Nouvelle-
Calédonie®, op.cit., p.67.

88 GOHIN O., ,Note sous Cons. const.,décision du 27 janvier 2000, n° 2000-1 LP, Loi
du pays en Nouvelle-Calédonie®, AJDA, Dalloz, 2000, p. 256.
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The constraints linked to the definition of the referral authorities accentuate
all the more such a phenomenon of circumvention; the High Commissioner’s
abstention reflects caution in the judge’s control, while the referral, set at eighteen
of its members, of a Congress split up by proportional representation seems too
restrictive for use.

A comparable analysis to that carried out with regard to the constitutional
conformity of the Faroese status can be advanced here; if the Constitution of a
unitary state is to be revised in order to guarantee the conformity of a sui generis
status and if, in addition to this constitutional circumvention, such a distance from
the judge is established, this status is not in essence to be considered as a form of
unity and is placed outside it. That is also the case of the France, accustomed to
brandishing the Constitution as a limit not to be exceeded in statutory discussions
with its local authorities.® It is by this ,,extra-unitary“ aspect that peripheral
and federated nations come. About France, and as Thierry Michalon’s writes,”
this forms an ,,Extranational Republic*.

When form defuses substance, the question then arises as to whether such
territorial differentiation conforms to the unitary conception of the State, as
do the consequences of the form of States possessing such statutes. The unitary
State, as characterized by the legislative power unity and exclusivity — particular
legislative regimes could apply to certain parts of the territory but on condition
that they remain within the competence of the national power and not of a
regional legislature” — is indeed, here, exceeded: while such a condition would
be met by the principle of legislative specialty applying in New Caledonia, it is
overridden by the consecration of the Lois du pays. As for the Faroe Islands,
already positioned in contradiction, just by the Lggtingslogir; this explains why
Professor Ronald Watts, explicitly appreciated them as a federated state.”?

B. The form of the State versus political autonomy: constitutional statutes
calling for a redefinition of national institutional landscapes
The answer to such questions then belongs to the doctrine. Indeed, there are

89 AL WARDI S., ,, Changer la politique : le concept de ,, pays associé “ comme solut-
ion ? “, Journal de la Société des Océanistes, n° 147, 2018, p.309.

90 MICHALON T, ,La République francaise, une fédération qui s’ignore”, Revue de
droit public, 1982, p. 663.

91 MARCOU G., , Les collectivités locales dans les constitutions des Etats unitaires en
Europe “, Les nouveaux cahiers du Conseil constitutionnel, le Conseil constitutionnel
et les collectivités territoriales, n°42, 2014, p. 64.

92 WATTS R., Comparing Federal Systems, McGill — Queen’s University Press, 1999,
p.11.
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many writings on this subject, both in Scandinavia — where the position of
Greenland vis-d-vis Denmark and the Aland Islands vis-d-vis Finland — raise
similar constitutional questions — and in France. Thus, while the Danish speakers
doctrine, when studying the statutes particularly distant from the Faroe Islands
and Greenland, legitimately advances the reality of a unitary state according to
federal principles (1), the French constitutionalist doctrine stings the State of to
be a federation that ignores itself (2).

Reading the definition of federalism by Professor Carl Joachim Friedrich,
Hthere is only federalism if a series of political communities coexist and interact
with each other as autonomous entities united in a common order with its own
autonomy*,”® the debate, in the light of the effectiveness of the Faroese and New
Caledonian statutes, remains open.

1. Denmark, the illusion of a unitary state?

As Professor Uffe @stergaard points out, highlighting the multinational character
of the Danish State, the name ,,Denmark“ refers to a composite State. Indeed,
the Danish King in 1660 became the sovereign of the kingdoms of Denmark and
Norway, the duchies of Sleswig and Holstein. This was a complex constitutional
situation; as Duke of Holstein, the King was formally subordinate to the German
Emperor. In addition to these four main areas, the composite state included the
three North Atlantic territories (Iceland, the Faroe Islands and Greenland). Uffe
Ostergaard then spoke of a ,,multinational state“** since the separation from
Norway and the creation of present-day Denmark. In his view, neither the 1849
Constitution nor the 1953 version of the Constitution provided a good definition
of the relations between the different parts of the Kingdom, rejecting and denying
any suggestion of federation, referring only to the present unitary state.

With reference to Article 1 of its fundamental norm (,,this Constitution applies to
all parts of the Danish Kingdom,,), Denmark is constitutionally a unit. Curiously,
however, the autonomous Statute of the two Danish transatlantic entities have
never allowed a constitutional questioning of the unitary character. Now, if the
concordance between the unity of the Kingdom and the Faroe Islands Home Rule
Act was already no longer obvious when the latter came into force, it is even less
since the introduction in 1979 of the Greenland Home Rule Act* and, a fortiori,
since the Danish law n° 578 of June 24th, 2005 provides, in its preamble, that it is

93 FRIEDRICH C.J., Tendances du Fédéralisme en théorie et en pratique, trad. fr.
PHILIPPART A. et L., Institut belge de science politique, 1971, p. 19.

94 @STERGAARD U, “ The State of Denmark — Territory and Nation “, Comparare.
European history review, vol.2, 2002, p.200.

95 Lov om Grgnlands Hjemmestyre nr. 56 af 21/02/1979.
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the result of an agreement between Faroese and Danish governments ,,as equal
partners®. Like France, Denmark has a deep centralizing tradition. While such a
tradition comes from the Jacobin group in France, it comes from the heritage of the
Orla Lehmann’s thought, statesman and figure of the development of parliamentary
democracy in Denmark. This took place in the 19th century, during the debates
of the constituent assembly on the possible regionalization or federalization of the
national institutional organization, preparing the 1849 Constitution.?

However, the term ,unitary nation“ is not a realistic characterization of the
relationship between the parts of the Kingdom: unitary character implies a shared
identity, and this is exactly what is missing; Denmark comprises three national
parts, separated by fundamental differences of language, culture and traditions.
However, if a federation is institutionally recognized by the co-existence of a larger
federal power and smaller federated powers with greater autonomy than other
local segments within unitary States, both bound by asymmetrical constitutional
agreements, the situation of Faroe Islands can be likened to this.”” Despite the
principle of unity, various authors consider Denmark as a federation or as having
a special and singular constitutional construction.

Frederik Harhoff, Professor Emeritus, SDU (University of Southern Denmark),
considers that the Faroese Home Rule Act, coupled with the Greenland Home
Rule Act, creates ,.the illusion of a unitary state. He goes further than the alone
federalist idea: he envisages the existence of a Commonwealth on the British
model; a three separate and autonomous components community, each with its
own competences, at the top of which is continental Denmark with a residual
competence.” Whatever the official solution to the Danish state character
classification and terminology problems, Faroese, like Greenlanders, are not
minorities within the State, but, autonomous nations and peoples in their own
right, with their own State potential.”’

The transfer of exclusive legislative power over the transferred competences by
means of a quasi-contract between ,,equivalent* parties,'” entrusted to political

96 OSTERGAARD U., “ The State of Denmark — Territory and Nation «, op.cit., p.209.

97 ACKREN Maria, SUNDBERG Jan, Unitary states following federal principles: Faroe
Islands, Greenland, and Aland Islands compared, in EUROPEAN CONSORTIUM
FOR POLITICAL RESEARCH, Self-Determination in the Artic — Regional Autonomy
and Ethnic Tensions, ECPR general conference, Montréal, 2015.

98 LOUKACHEVA N., Arctic Promise: Legal and Political Autonomy of Greenland
and Nunavut, University of Toronto press, 2007, p.44.

99 ASTERGAARD U., “ The State of Denmark — Territory and Nation ¢, op.cit, p.215.

100 V.Supra note 93.
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institutions elected by direct universal suffrage from a party system entirely differ-
ent from the Danish one, leaving in the hands of the central State only residual
sovereign competences, call for a redefinition of the constitutional organization
of Denmark, determined, like France, to consider itself unitary. The conventional
process surrounding the transfer of competences then says a great deal about
the institutional relationship between the archipelago and the continent. This
territorial diversity is negotiated when uniformity was imposed, Faroe Islands
is then an interlocutor of the central State and no longer a dismemberment of
it. Legislative power is attached to the Autonomous Community itself and not
to a decentralization orchestrated by the central State. It is not ,,entrusted” by
the Danish State but transferred by it, which cannot — as seen above and as an
exception to legislative theory — take it away from itself.

Although they did not take part in the creation of a federation and thus do
not benefit from normative power ex nihilo, nothing prevents participation in
a federation a posteriori to its creation.'” The constitutional asymmetry and
differentiation they enjoy seem no longer to guarantee a Danish State ,,unity*,
but a ,,union - like the American motto ,,e pluribus unum*!/’> — and the Faroe
Islands thus take a de facto federated form. In this, the joint contributions of
Professors Jan Sundberg of the University of Helsinki and Maria Ackrén of
the University of Greenland are noteworthy.!”® Questioning the institutional
situation of the Kingdom and comparing, moreover, the situation of Denmark
and Finland, the authors argue that the latter are unitary States ,,fulfilling the
role of federations with regard to the relations maintained with their autonomous
regions“. A federation which would take up the current components of the
Kingdom: Denmark, the Faroe Islands and Greenland.

2. France, a federation that ignores itself?

The purpose of the Noumea Agreement, enshrined in the Constitution and
detailed by organic law, is to grant the New Caledonian territory a status of its
own, so that title XIII of the Constitution can be seen as another Constitution,

101 See in this the case of Alaska; territory bought from Russia, which became organized
territory of the United States but was not incorporated into the latter before becoming
its 49th state in 1959.

102 “ Out of many, one “.

103 ACKREN Maria, SUNDBERG Jan, Unitary states following federal principles: Faroe
Islands, Greenland, and Aland Islands compared, in EUROPEAN CONSORTIUM
FOR POLITICAL RESEARCH, Self-Determination in the Artic — Regional Autonomy
and Ethnic Tensions, ECPR general conference, Montréal, 2015.
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or rather a ,,Constitution-bis“,'”* welcomed into the 1958 Constitution ,,like
Matryoshka doll“,'” to use the expression of the Professor Guy Carcassonne.

On these questions, the Thierry Michalon’s point of view is interesting. The
main thrust of his work is to show that the French Republic is a ,,federation
that ignores itself* because of the autonomy granted to certain overseas local
governments, contrary to a legal doctrine proclaiming ,.the definitive and
intangible nature of the State’s territory delimitation and the consistency of its
population.’’ For him, the unity and indivisibility of the Republic are therefore
more an ideological slogan than a practical reality and are contradicted by the
development of overseas law (relating to ,, DROM* and ,,COM,,)."” By the statute
of overseas territories,!” the law has already translated an implicit difference
of nature recognition. It has appeared in another form in New Caledonia and
French Polynesia, where it grants a degree of self-government going beyond
simple administrative decentralization: power of self-organization, specific laws
and decrees published in the local official journal, organs territorial inspired by
those of a State, massive transfers of competences to the territorial authorities,
fiscal autonomy, possibility of adopting distinctive signs, head of the executive
associated with the international relations of the Republic as well as the possibility
of enjoying a procedure self-determination.!?

According to Jean-Marie Woehrling, the federal organization is not then a
»~chimera®“, moreover, it already constitutes ,,a reality that we are living in a more or
less conscious way“."° Professor Félicien Lemaire indicates that the constitutional

104 DIEMERT S., “ L’ancrage constitutionnel de la France d’outre-mer “, in FABERON
J-Y., L'outre-mer francais. La nouvelle donne institutionnelle, La Documentation
francaise, 2004, p. 79.

105 CARCASSONNE G., La Constitution, Seuil, collection “ Points *, 10e édition, 2011,
p- 369.

106 MICHALON T., L'outre-mer francais. Evolution institutionnelle et affirmations
identitaires, L’Harmattan, collection Grale, p.12 In CARTERON B., “ L'outre-mer
francais. Evolution institutionnelle et affirmations identitaires de Thierry Michalon
“, Journal de la Société des Océanistes, n°129, 2009, p.330.

107 MICHALON T., L'outre-mer francais. Evolution institutionnelle et affirmations
identitaires, op.cit., p.30 In CARTERON B., Ibid.

108 Martinique, Guadeloupe, Saint-Barthelemy, Saint-Martin, Saint-Pierre-et-Miquelon,
Réunion Island, etc.

109 CARTERON B., “ L'outre-mer francais. Evolution institutionnelle et affirmations
identitaires de Thierry Michalon “, op.cit., p.330.

110 WOEHRLING J-M., “ Lorganisation fédérale nous est-elle étrangere ? “, Pouvoirs
locaux, n° 51, 2001, p. 109.
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derogation introduced by the status of New Caledonia in the attribution of a
legislative power ,testifies to the need to reconsider the implications of the State
sovereignty;, the reference in article 77 of the Constitution to the fact the organic
law determines ,,the powers of the State which will be transferred, in a definitive
manner, to the institutions of New Caledonia®“ confirms in this regard that the
legislature is conceding legislative sovereignty“.!!!

The use of the, a priori oxymoronic, expression of ,shared sovereignty“ no
longer seems to be totally aberrant: although its evocation does not pose any
real problem in political science, the same is not true in legal terms where it is
considered that sovereignty is one and can only have one holder.!> Although the
concept of shared sovereignty would not, in theory, be applicable in the domestic
legal order, its assessment differs in practice, where a multiplication of legal
production centers can be observed; an evolution in the approach to sovereignty
is not to be denied, ,,since it is true that sovereignty is more than ever before the
subject of adjustments and that the State no longer seems to be, as univocally as
in the past, the sole dispenser of law*“.'"® In this sense, to quote Jeanne Adrian,
»the law is no longer always ,the expression of the general will“, as article 6 of
the Declaration of the Rights of Man and of the Citizen proclaims, but it is also
sometimes ,the expression of the will of the citizens of New Caledonia“.!"*

While the recognition of a ,,composed state* seems to prevail in the Carine
Gindre David’s opinion, rejecting any application, even factual, of any shared
sovereignty'’® — the intervention of an organic law and the omnipresence of the
State throughout the adoption procedure are as many clues in favor of a vision
of a normative power fully compatible with the unitary nature of the State — the
fact that the consecration of a legislative power to New Caledonian authorities
is troubling. However, if France has not barred any recourse to the ,,federal
fountain®, even if it has hitherto prohibited itself from devoting its access to
the federation, the legislative power in New Caledonia constitutes a federalist
technique and a factual shift then takes place. Indeed, if it can be accepted,
under some conditions, that a legislative power declined in various places of

111 LEMAIRE, F., ,, Propos sur la notion de ,,souveraineté partagée* ou sur I'apparence
de remise en cause du paradigme de la souveraineté “, RFDC, n° 92, 2012, p. 841.
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unitaire frangais “, Annuaire des collectivités locales, Tome 27, 2007, p. 652.

113 Ibid., p.838.

114 ADRIAN Jeanne, La Nouvelle-Calédonie a I’épreuve du partage de souveraineté,
op.cit., p.174.

115 GINDRE DAVID C., ,, La loi du pays calédonienne, témoin de la mutation de I'Etat
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exercise may not call into question the unity of a State, citizens are then the
key to answer, because thus differs, a legislative power at the various places of
exercise but at the various subjected populations. The application of French law
uniform nature, already tainted by the introduction of the principle of legislative
specialty, is all the more so with the ,,Lois du Pays“, which only apply to New
Caledonian territory.

In total contradiction with the French institutional tradition, uniformity became
purely theoretical as the institutional arrangements are so numerous in practice;
from a lesser scale in view of their effects produced for Corsica, to a stronger
institutional importance for French Polynesia, differentiation reaches its peak with
the provisions relating to New Caledonia. As Professor Florence Faberon notes,
its local territorial organization further accentuates the de facto federal model
with which New Caledonia is marked. If the Matignon Accord instituted internal
federalism — the provinces are represented in Congress, a revealing vocabulary
as Florence Faberon points out,'® the latter constituting the addition of the
assemblies of the three provinces — the Nouméa Accord then instituted a more
external federalism between the unitary French Republic and New Caledonia.

The Agreement’s dynamic is federal. The question of the distribution of compe-
tences, essential in a federal context, is central to it; the Agreement allows a
gradual transfer of all managerial competences while the State retains only
sovereign competences, marking a real cooperation between national authorities,
local separatists and loyalists. Although concluded as a reaction to a bellicose!!’
context in the territory of the archipelago, such a status was not imposed by the
central State and an analysis close to that made for the Faroe Islands can be
made here. Moreover, the institution of a citizenship of New Caledonia shows
a remarkable progress in terms of federalism and many federated States do not
go that far; there is, for example, no proper citizenship of the United States
member states or of the Canada provinces and it can even happen, as Florence

116 FABERON F., “ Le fédéralisme, solution francaise de décolonisation : le cas de la
Nouvelle-Calédonie “, op.cit., p.67.

117 Ethnic tensions reached their peak in 1988 with a succession of violent events on the
island of Ouvéa in New Caledonia, which started on April 22th, 1988. First with the
attack on the gendarmerie (military police) of the town of Fayaoué by the FLNKS
(group of Kanak separatist) during which 4 gendarmes were killed, including 2
executed. The rest of the gendarmes were taken to a crane where the FLNKS kept
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Faberon notes, that independent States do not have their own citizenship. This
is the case of the Cook Islands, an associated State with New Zealand, whose
nationals have New Zealand citizenship.!"® Such a position does not form a federal
State in the orthodox sense but ,,a quasi-federated entity“ to use the expression
of Professor Valérie Goesel-Le Bihan.!” Indeed, it certainly lacks the capacity
for self-organization, failing, for example, the Faroe Islands.

Conclusion

This study showed how similar the autonomy granted to the Faroe Islands by the
Kingdom of Denmark and to New Caledonia by the French Republic are: they
respectively grant, to the benefit of political institutions, legislative power in very
broad areas of transferred competences and sovereign prerogatives in international
law. Administrative decentralization, traditionally implemented in the French
and Danish states, is then overtaken by real legislative decentralization. These
statutes of autonomy — initiated by the Home Rule Act of March, 23rd 1948 and
the constitutional law n°89-610 of July 20th, 1998 — thus profoundly challenge
the unitary character of the two States by attacking, through their factual result,
their centralizing dogmas. In the sense of this study, such statuses go further
than a simple asymmetrical development of unitary States. Such institutional
asymmetry can be characterized when different territorial authorities are not
granted the same level of autonomy, which differentiates the unitary State from
the federal State, characterized by a symmetrical organization of the autonomy
of the different federated states.

The Faroe Islands could then be similar in that the position of Greenland,
although similar, differs somewhat. It could also very well be similar, in fact
only, to an associated state that has delegated the management of its currency,
defense and diplomacy to Denmark. Statutory differences are too great to
continue to consider Denmark as a unitary state and the Faroe Islands, not
being independent, cannot constitute an associated state. More specifically, the
Faroese status resembles to an asymmetrical form of federalism.?* As defined
by Professors Francois Rocher and Philippe Cousineau-Morin, asymmetrical

118 FABERON F., “ Le fédéralisme, solution francaise de décolonisation : le cas de la
Nouvelle-Calédonie “, op.cit., p.70.
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no 4, 1965, p. 861-874.

83



9 FLR (2020) 2

federalism reflects ,,the absence of an uniform treatment, the degree of the federated
entities autonomy and powers, or the heterogeneity of the relations of the federated
states among themselves and with the federal government“.?! It is thus opposed
to the symmetrical model, which then reflects uniformity among the federated
states within a federal system. Various federal states have adopted this model,
such as Belgium or Russia.!?> Although Thierry Michalon envisaged an ,,ignored*
federal form of France, his thinking concerned ,,only“ the overseas territories
of his time,'? without suspecting what would become of New Caledonia. The
purely sui generis nature of New Caledonia is a convincing indication here: it has
no similarity with the other territorial communities, nor with the metropolitan
ones, not even with their overseas territories. New Caledonia’s constitutional
position distends the content of the State unit far too much for it to remain. It
is therefore much easier to imagine a federation with two units — the Republic
and New Caledonia — in its asymmetrical dimension; the two components do
not have the same prerogatives and positions.

The traditional dichotomy between a unitary and federal State could then have
been overcome by proposing the more watered-down solutions, namely the
composite State on the Spanish model (Estado Compuesto) or the State with
regional autonomies highlighted by Professor Marcou'**. An in-depth study on
this subject would have been an opportunity to discuss at greater length the exact
form that the French and Danish States are taking by introducing such disparate
statutes into their constitutions and territorial organization.
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