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Abstract

The aim in this article is to describe the legal history of Indonesia and to present
an overview of the pluralist legal system that constitutes contemporary Indo-
nesia’s legal reality.

Indonesia was colonized by the Netherlands for about 400 years. The colonial
administration practiced a principle of suum cuique. Consequently, separate law
applied to ‘Natives’ and ‘Europeans’. The law of the ‘Natives’ was called adat,
and was closely studied and categorized by the Dutch professor van Vollenhoven
and his disciples at the Leiden Adat Law School, who were deeply influenced
by the German ‘Historic School’.

After the declaration of independence in 1945, the development of the Indonesian
state began with the drafting of the Constitution. The 1945 Constitution provided
for authoritarian governance through the philosophy of the ‘integralistic state’.
After a short period of parliamentary democracy under the 1950 Constitution,
President Sukarno unilaterally reinstalled the 1945 Constitution and declared
law second to policy, abolishing the separation of powers. After a failed coup
d’état in 1965, general Suharto became president. Under Suharto’s presidency,
the Indonesian society underwent significant improvement in terms of public
welfare, but the deterioration of the judiciary continued. In the aftermath of
the Asian financial crisis, Suharto stepped down in 1998 as the result of violent
protests.

In the last eight years, Indonesia has had four presidents and the 1945 Constitu-
tion has been amended four times. The country is today considered a democracy

1 The author is a doctoral candidate (LL.D.) in international human rights law at the
Faculty of Law, Lund University. This article is an elaboration of the text presented
at a yearly doctoral prolongation seminar at the Faculty of Law in May 2006. The
author would like to extend her sincere gratitude to the colleagues who commented
upon this text, especially Professor Mason Hoadley, Dr. Christina Johnsson, Dr. Jonas
Grimheden and Jur. kand. David Karlsson.
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and is undergoing a significant decentralization process, with increased regional
autonomy as a result.

The contemporary Indonesian legal system is complex after centuries of suum
cuique and decades of corrupt governance and interference in the judiciary. Statu-
tory law, adat and syariah (Islamic law) exist as parallel, and partly overlapping,
sources of law. In theory, these parallel sources are applied by different courts.
In reality however, both formal and informal ‘overstepping’ is common. This
form of legal pluralism is referred to as ‘horizontal legal pluralism’ in this arti-
cle. The increased regional autonomy in Indonesia creates another form of legal
pluralism, in this text referred to as ‘vertical legal pluralism’, as regional regula-
tions contradict national laws or even the Constitution. Although a formal norm
hierarchy is in place, under which lower norms may not contradict higher norms,
the reviewing of regional regulations is malfunctioning and ambiguous.

Foroyskt urtak

Endam4lid vid hesi grein er at lysa rettarsgguna hja Indonesia og at geva ein
samandratt av teirri pluralistisku rettarskipanini, sum er ein veruleiki { Indonesia
i dag.

Niodurlond Iggdu fyri umleid 400 drum sidani Indonesia undir seg sum hjiland.
Hjdlandaumsitingin fér fram sambart meginregluni um, at hvgr félkabélkur
skal hava sina rattarskipan (suum cuique-meginreglan). Sum avleiding av hesum
var ymisk 16g galdandi fyri upprunafélk og evropear. Login fyri upprunafélkio
vard kallad adap, og vard hon gjglliga granskad av hollendska professaranum
van Vollenhoven og hansara nemingum 4 Leiden Adat 16gskilanum, sum var
undir stérari dvirkan av tyska sokallada sgguliga skilanum.

Eftir at Indonesia lysti seg at vera sjalvstgdugt { 1945, byrjadi vio stjérnarskipanini
sama 4rid menningin av indonesiska statinum. Stjérnarskipanin fra 1945 skipadi
eitt autoritert styri samsvarandi hugsjonini um samansjédada statin. Eftir
styttri skeid vi0 tingredi undir stjérnarskipanini fra 1950 setti Sukarno forseti
1 1959 autoriteru stjérnarskipanina fra 1945 1 gildi aftur og setti harvio til viks
folkaradislig fkast so sum valdsbytio. Eftir eitt miseydnad statskvett 1 1965 gjgrdist
Suharto generalur forseti. Undir Suharto gjgrdi indonesiska samfelagid stér
framstig innan almenna velferdargkio, men stgdan hja démstélunum versnadi
framhaldandi, og m.a. var mutur av démarum dagligur kostur. Eftir hgrd métmeeli
i sambandi vi0 asiatisku figgjarkreppuna legdi Suharto fra ser 1 1998.

Seinastu 4tta drini hevur Indonesia havt fyra forsetar, og stjérnarskipanin fra

1945 er broytt fyra ferdir. Landid er { dag at meta sum eitt félkaradi og er 1 ferd
vi0 eina tydandi midspjadingartilgongd til tess at gkja um lokala sjalvre0io.
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Eftir gldir vid suum cuique-meginregluni, muturkendum styri og uppiblandi {
virkio hjd démstélunum er verandi indonesiska raettarskipanin heldur flgkjaslig
og samansett. Tinglégir, adat og syariah (islamisk 16g) liva 1id um 1id og
umskarast lutvist. T teoriini eiga ymiskir démstélar at nyta hesar sidusettu og
lutvist umskardandi keldur til 16g, men i veruleikanum fara démstélarnir t6 inn
um mgrkini hvgr hja gdrum. Hetta slag av rettarpluralismu verdur { hesi grein
nevnd ,horisontal raettarpluralisma“. @kta lokala sjalvradid { Indonesia hevur
eitt annad slag av pluralismu vi0 szr, og verour tad { hesi grein nevnt ,vertikal
reettarpluralisma®, ti { praksis fara lokalar 16gir iméti statsligum l6gum, onkuntio
enntd stjérnarskipanini. Hoast eitt formligt stigveldi (hierarki) er { indonesisku
skipanini, har legri 16g ikki ma strida iméti hegri 16g, so er stgdan tann, at
roynd av lokalum 16gum er flgkjaslig og virkar ikki veal, og ti er ofta métstrio
millum hagri og legri 16g.

Hoast henda greinin er um indonesisk viourskifti, so setir hon spurningar av
breidari dhuga. Hvussu verdur ein nyggjur statur ,,skaptur® vio 16g eftir sjalvstgou
fra fyrrverandi hjdlandaveldi? Hvussu verdur ,eldri 16g“ lagad til 1 nyggjari
reettarskipan? Hvar finst javnvdgin millum statsligar reglur og virdi 4 eini siduni og
4 hini siOuni tillaging av lokalum dhugamdlum og 16ggdvu? Atlanin vid greinini
er, at lesarin, uttan mun til, um hann kennir til Indonesia framman undan, skal
halda greinina vera dhugaverda fra einum generellum lggfrgdiligum sjénarhorni
og kanska kenna spurningar aftur, sum 4 liknandi hétt eru avbj6dandi fyri adrar
modernadar statir — fyrrverandi hjalandaveldi ella ikki.

DISPOSITION

Contemporary Indonesia constitutes a most interesting case study for the person
interested in how colonialism, religion and multi-ethnicity impact law and legal
culture. This vast archipelago state, stretching over three time-zones and almost
5000 km, is the world’s forth most populated country. Despite this, European
media reports on Indonesia rarely go beyond terrorism, religious fundamental-
ism, natural disaster and avian influenza. Indonesia has more stories to tell.
One is about its long and burdensome journey from almost four centuries of
colonial oppression, through more than four decades of authoritarian rule, to a
reformed and decentralized modern democracy. This article gives an insight to
this process, with the law as a point of departure. Among other issues addressed
are legal pluralism, the effects of colonial law on contemporary Indonesian law
and its relation to pre-existing religious- and customary law, and the legal results
of regional autonomy.

Although this article is on the Indonesian context, it carries questions of a wider

interest. How is a new state ‘created’ through law after independence from a
former colonial power? How is ‘old law’ accommodated in a new legal system,
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be it indigenous law under colonialism or new law after independence? How is
balance struck between national rules and values on the one hand, and cultiva-
tion of regional interest and decentralized legislation powers on the other? Thus,
it is the author’s ambition that the reader, regardless of previous knowledge of
Indonesia, will find this article interesting from a general legal perspective, and
perhaps recognize issues that similarly challenge other modern states — post-
colonial or not.

The article is divided into two parts. The first part gives an overview of Indonesian
legal history, with a focus on post-independence legal development, such as the
naissance and subsequent reforms of the Indonesian constitution. The second part
provides an outline over the contemporary Indonesian legal system, understood
by the author as both ‘horizontal’ and ‘vertical’ in its pluralism.

1. INDONESIAN LEGAL HISTORY

1.1 Introduction

This is a text on Indonesian legal history in brief. It is challenging to describe
the legal history of a former colony, because of the dual or multiple legal systems
that coexist (or coexisted). A former colony that consists of over 17,000 islands,
more than 200 million people,? over 300 ethnic minorities, the world’s largest
Muslim population and (at least) 19 different customary legal systems, add to
that challenge. However, when faced with the fact that Indonesia is currently
involved in a complicated process of democratization and decentralization, after
over forty years of authoritarian and centralized rule, one realizes that knowledge
of the country’s legal history is of utmost importance for an understanding of
its legal future.’

2 The exact population of Indonesia is difficult to estimate, due to lack of adequate
statistics. According to the Population Census in 2000, the population of Indonesia was
approximately 206 million, see (Population of Indonesia by Province 1971, 1980, 1990,
1995 and 2000, BPS Statistics Indonesia 2006). The Swedish Foreign Ministry estimated
the population to be approximately 220 million in 2003, see (Utrikesdepartementet
2006), whereas the U.S. Department of State estimates the Indonesian population to
about 241 million, see (Bureau of Democracy 2006).

3 Kaarlo Tuori’s model of the law as ‘multi-layered’ provides guidance to understanding
the process: ,,Even with the law, approached in its symbolic normative aspect, we
can distinguish between layers obeying different historical times. At the surface
level, change is an everyday phenomenon, at the level of the legal culture the pace of
change slows down, and the most inert level in its variation is the deep structure, which
represents the longue durée of the law.“ See (Tuori 2002), p. 150. According to Tuori,
law (legislation, jurisprudence, doctrine) on the ‘surface level’ rests as a sedimented
memory in the ‘legal culture’ through its ‘actors’ (e.g. lawyers), even after it has been
replaced by new law on the ‘surface level’. See (Tuori 2002), pp. 162-163.
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1.2 Pre-Colonial Law in Indonesia

Indonesia as a country did not exist in its contemporary form before Dutch
colonization.* Therefore, it is misleading to describe pre-colonial law in what
today constitutes Indonesia as ‘pre-colonial Indonesian law’.

Before the Dutch colonized the archipelago that today constitutes Indonesia, the
islands were ruled through a variety of political and legal orders.> Java consisted
of various kingdoms with a hierarchal society ruled by aristocratic elites.® The
ancient law applicable to most inhabitants of this territory is referred to as the
‘Laws of Java’” The Laws of Java predate the advent of Islam, and have their
roots in Indian law and consequently have Hindu influences.® The content of the
Laws of Java is known through three types of texts: notes issued to the winner
of a lawsuit (jayapattra), taxation and land charters, and law books from the
islands Java and Bali.’ The oldest known legal documents are from the eighth
century.!

In Sumatra, where the pre-colonial society was clan-based and law primarily served
the purpose of upholding and regulating kinship relations, written law sources
were less common.!! According to legal historian Daniel S. Lev, ,,[n]Jowhere in
pre-colonial Indonesia was written law important to social cohesion”".

Islam brought new perspectives on law to pre-colonial Indonesia. Many key
legal terms in Bahasa Indonesia originate from Arabic, e.g. hukum (law), adat
(custom), keadilan (justice), hak (right), hakim (judge).?®

1.3 Colonial Time — The Netherlands’ East Indies
During the first period of colonization, until the late eighteenth century, Indo-
nesia was not ruled by the Dutch state, but by the Dutch East-Indies Company

4 The province of Papua (Irian Jaya) and the now independent state of East Timor
(Timor Leste) were never colonized by the Netherlands. See e.g. (Ruth-Heffelbower
2002), p. 225.

5 In this article, however, I limit the examples to Java, Sumatra and Bali.

See (Lev 2000Db), p. 163.

7 ‘Java’isin this sense not restricted to the geographical entity of the island Java. Texts
from the ‘Laws of Java’ have been found from south Sumatra in the west to Lombok
in the east, which has led researchers to conclude that there was ,,a common legal
culture®. See (Hoadley 2004), p. 5.

8 See (Hooker 1978a), p. 17.

9 Ibid. p. 35.

10 Ibid. p. 36.

11 See (Lev 2000b), p. 163.

12 Ibid., p. 163.

13 See (Lev 2000b), p. 164. See also (Haverfield 1999), p. 42. The spread of Islam in
Indonesia is beyond the scope of this article.

(@)}
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(Vereenigde Oost-Indische Compagnie or VOC).* In sixteenth and seventeenth
century Europe, the legal debate on how to best govern a people also concerned
the laws and administration of colonies. Grotius reflected explicitly on the situ-
ation in the East Indies in Mare Liberum:

“Java, Sumatra, the Moluccas have their own kings, public institutions,
laws and rights and they have had them always. One is not entitled to
deprive these infidels of their will and princely power because they do not
believe. Indeed it is even heresy to assume that the infidels should not be
master of their goods, for it is no less theft and robbery to deprive them
of their goods than it would be if a Christian were concerned.”!®

According to legal historian Daniel S. Lev, the exclusive purpose of colonization
was to extract natural resources, which influenced the legal approach to people
of the East Indies:

“From the start, the Dutch East-Indies Company (VOC) resolved to respect
local law — another way of saying that, by and large, they could not have
cared less — except for when commercial interests were at stake.”

From the onset of the colonial period, the principle of suum cuique dominated
the Dutch administration of the East-Indies. Apart from mere economical inter-
ests, legal historian M.B. Hooker also asserts the diversity of ethnic groups, and
the uneven de facto control over territory as contributing practical reasons for
preferring legal pluralism over e.g. the French policy of ‘imposing civilisation’
onto the colony."” The result was a highly pluralistic legal system, with separate
laws and legal institution for separate population groups. The two dominating
groups were ‘Natives’ and ‘Europeans’. People that did not fit into either category
were defined as either ‘Chinese’ or ‘Foreign Orientals’!® Accordingly, the basic
principle was that indigenous customary law (adar) applied to ‘Natives’, and in
criminal law matters additionally to ‘Chinese’ and ‘Foreign Orientals’. Dutch
law applied to ‘Europeans,’ and in commercial law matters also to ‘Chinese’ and
‘Foreign Orientals’. With the emerging of Japan as an influential Asian state,

14 See (Hooker 1975), p. 252.

15 Cited in (Hooker 1978b), p. 71.

16 See (Lev 1985) p. 58.

17 See (Hooker 1975), pp. 250-251. In the words of Daniel S. Lev: ,,Unlike the French,
who did not doubt the superiority of their own civilization and law over that of their
colonies, Dutch legal scholars took a more relativistic approach.« See (Lev 1965), p.
284.

18 See (Lev 1985), pp. 61-62. The definition ‘Foreign Orientals’ primarily referred to
Indians and Arabs. See (Lev 1965), p. 282.
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the Japanese became ‘honorary Europeans’, to which Dutch law consequently
applied.t”

The principle of suum cuique was supported throughout the colonial period, and
was enhanced by the so-called ‘Ethical Policy’ that dominated Dutch colonial
administration during the late nineteenth and early twentieth century.?’ Argu-
ably, no other colonial power invested more in understanding the customary law
of its colony, than the Netherlands did with regard to the East-Indies.?! Despite
the ongoing liberalisation within continental European law, there was a metro-
politan support for keeping and respecting indigenous laws for the ‘Natives’ of
the East-Indies.?

The impact of the Adat Law School of Leiden University — and the influence
of its founding scholar, Cornelis van Vollenhoven (1874-1933) — can hardly be
overestimated. Van Vollenhoven was a firm believer in cultural and legal rela-
tivism. In order for norms to be valid, apart from being correctly promulgated,
they had to reflect the cultural characteristics of the specific people addressed.
In the view of van Vollenhoven, adat was ,,a thought-world alien to the mind
of Europeans”?. One of the main characteristics van Vollenhoven identified as
differentiating adat from Western legal cultures was the adat focus on interests
of family, group and community over that of the individual.”® Through in-depth
studies, the diversity and contradictions of adat would be resolved and a coherent
and comprehensible system would emerge. Van Vollenhoven, who saw himself as
on a mission similar to that of Linneaus, was convinced that deep down under
the surface of differences, an ur-adat common to all Indonesian cultures could
be discovered.?® According to David Bourchier, the Leiden School was highly
influenced by the German Historical School (Historische Rechtsschule) and the
Volksgeist philosophy of Friedrich Karl von Savigny.”” Disappointed over the
developments in Europe, van Vollenhoven turned to the colony with his vision
of Volksrecht over Juristenrecht.”® And David Bourchier concludes: ,,Such were
the successes of van Vollenhoven and his disciples, Savigny’s Historical School is

19 Ibid., p. 62. From 1906, Dutch law applied to Japanese persons in the East Indies.
See (Djojodigoeno 1950), p. 6.

20 See (Hooker 1975), p. 250.

21 See (Lev 1985), p. 63.

22 See (Hooker 1978a), pp. 191-192.

23 Ibid. p. 192.

24 See (Burns 1989a), p. 8.

25 See (Burns 1989b), p. 85.

26 See (Burns 1989a), pp. 8-9, 96.

27 See (Bourchier 1999), pp. 187-189.

28 According to van Vollenhoven, Roman law was Juristenrecht — a system that had
oppressed the indigenous non-Roman European peoples’ law. Ibid., p. 188.
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said to have had a more enduring impact in Indonesia than anywhere else in the
world.”? And in the words of Canadian law professor Peter Burns: ,, The Leiden
doctrine was a reflection of the Founder’s mind, of his great learning and of his
misconception of scientific endeavour, of his generous liberal conscience and of
his romantic Orientalism.”*

Van Vollenhoven and the Leiden school had their critics. In the mid-1920s, the
Leiden school came under fire for being too soft on matters of colonial policy.
The work of Leiden was dismissed as ,,insufficient, unscientific, aprioristic and
anti-historic”3. Influential business people with interests in the colony funded a
new school in Utrecht for training of officers in the administration. The Utrecht
Institute was by its adversaries also referred to as ‘the Petroleum Faculty’ because
of its support from the petroleum industry.*

According to Daniel S. Lev, adat is ,fundamentally a Dutch creation”. He
elaborates: ,,By this I do not mean that substantive adat rules — of inheritance
say, or exchange — are other than Indonesian in origin, but that the understanding
of adat, the myth of adat, as it were, and the relationship between adat and state
authority are the result of Dutch, not Indonesian, work.”**According to Dutch
adat scholars, there were 19 geographical adat law areas (rechtskring), distin-
guishable by cultural characteristics.* The tradition of adat is dominantly oral,
although there are written codified adat in e.g. Bali.’ The oral adat concerned
the Dutch administrators, partly because of the difficulties in adapting an oral
tradition to the requirements of the state, and partly because of the ambiguity
of norms as a result of linguistic considerations.*’

1.4 Post-Independence

On the 17 August 1945, after the defeat of the Japanese, but before the Dutch
administrators had managed to return to the country, Indonesia declared its
independence.’ The Constitution of the Republic of Indonesia had been drafted
during July and August the same year — mainly by the well-known Indonesian

29 1Ibid., p. 189.

30 See (Burns 1989a), p. 78.

31 Ibid., p. 49.

32 1Ibid., p. 49.

33 See (Lev 1985), p. 64.

34 Ibid., p. 64.

35 See (Hooker 1978b), p. 16. A list of all adat law areas can be found in B. Ter Haar,
Adat Law in Indonesia, (Haar, Hoebel, and Schiller 1948), pp. 7-10.

36 See (Hooker 1978b), pp. 52-53.

37 Ibid., p. 53.

38 See e.g. (Ellis 2002), p. 121. Indonesia was occupied by Japan 1942-1945, during the
Second World War.
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legal scholar Raden Supomo.® It would take another four years until the Neth-
erlands agreed to surrender Indonesia and accept its independence through the
so-called Round Table Agreement in December 1949.4° This four-year period of
independence struggle is commonly referred to as ‘The Revolution”.*

The 1945 Constitution deserves a separate comment, because of its impact on
Indonesian legal evolution until this very day, (further discussed below).*> The
main drafter, legal scholar Raden Supomo, was a former student of van Vol-
lenhoven and had held high positions during the occupation administration.*
Supomo adopted the concept of the ‘integralistic state™!, arguably influenced
by van Vollenhoven’s idea of Indonesian legal culture as fundamentally differ-
ent from European, especially with regard to the supposed ‘collectivism’.*> The
‘integralistic state’ is described as ‘organic’ in the sense that society is a body
of people. Since the state in itself consists of the people, there is no need for
individual rights or legal protection of individuals, because the interests of the
individual were — per definition — the interest of the state.* The ‘integralistic state’
is best served by an authoritarian leadership, governed by a father figure, who
knows what is best and decides for his people.”” According to David Bourchier,
,»(...) many Indonesian lawyers were won over by the arguments of the adat lobby
that “Western’ models of law and government, with their emphasis on individual
rights and impersonal rules, were inappropriate for Indonesia.”™s.

1.5 the sukarno Presidency — the Old Order
Sukarno®, the leader of the independence movement and the political party
Partai Nasional Indonesia (PNI), arose as the first Indonesian president after

39 Ibid., pp. 116, 121.

40 Ibid., p. 122.

41 Seee.g. (Lev 1973), p. 12. The definition of whether Indonesia became independent
in 1945 or in 1949 depends on the source. Most Indonesians commentators regard
1945 as the year of independence and the national holiday is 17 August.

42 See (Ellis 2002), p. 122.

43 See (Lev 1973), p. 5. See also (Reid 1998), p. 31. Arguably, Japanese nationalist ideals
and Leiden educated lawyers could find common ideological grounds, which might
have led to the recruitment of Supomo. See (Bourchier 1999), p. 190.

44 Sometimes also referred to as ‘intergralistic staatsidee’, see e.g. (Lubis 1999), p. 171.

45 With ‘collectivism’ the author refers to the focus on interests of family, group and
community over that of the individual, as described above. See (Burns 1989b), p. 85.

46 See (Lindsey 2002), p. 253.

47 See (Bourchier 1999), p. 191. See also (Lubis 1999), pp. 173-175. Supomo used the
example of Nazi Germany to explain a model for the ‘integralistic state’ in terms of
leadership: one supreme leader in a total unity. See (Lubis 1999), p. 174.

48 See (Bourchier 1999), p. 189. According to Borchier, legal romanticism have a natural
tendency to attract people who had their culture and society humiliated and abused
for decades by colonisers.

49 Sometimes spelled 'Soekarno’.
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independence. In the nationalist mobilisation to fight the colonial power, and
during his 20 years of presidency, Sukarno used a three-stage concept he called
Trimurti®® to describe the Indonesian history: awareness of the ‘bounteous
past’ (pre-colonization); the ‘dark ages’ (colonization and post-coloniza-
tion); and the ‘promise of a brightly beckoning future’ (independence).”
Sukarno furthermore introduced the Indonesian state ideology; Pancasila®®.
He presented Pancasila in a speech on 1 June 1945, and the principles were
included in the preamble of the 1945 Constitution.*® The Pancasila consist
of five principles:

Belief in the One and Only God;

Just and Civilized humanity;

The Unity of Indonesia;

Democratic life led by wisdom of thoughts in deliberation amongst
representatives of the people;

5. Achieving social justice for all the people of Indonesia.>

AR

According to Sukarno, the Pancasila contained indigenous Indonesian values.>
Other commentators argue that the principles were a necessary compromise to
accommodate the interests of ‘odd bedfellows’ — Muslims, Communists, tradition-
alists and the military — who all took part in the independence movement.*®

A new constitution called the Provisional Constitution entered into force in
1950.%7 The idea of the ‘integralistic state’ was partly abandoned, which limited
the executive power and provided for political diversity.* However, the Leiden-
influenced theories of law had a continued role within academia and were taught

50 Interestingly, according to Kamus Indonesia Inggris (An Indonesian-English Dictionary)
Trimurti is also a reference to the ,,oneness of the three Hindu gods Brahma, Vishnu
and Shiva“. See (Echols and Shadily 1989).

51 See (van Klinken 2001), p. 242.

52 Pancasila means ’five pillars’ in Sanskrit.

53 See (International Commission of Jurists, Thoolen, and Stichting Studie-en
Informatiecentrum Menservechten 1987), p. 36.

54 See the Preample of The 1945 Constitution of the Republic of Indonesia.

55 See (International Commission of Jurists, Thoolen, and Stichting Studie-en
Informatiecentrum Menservechten 1987), p. 37.

56 See e.g. (Donovan 1998), p. 726.

57 The Provisional Constitution provided for a Constituent Assembly (Konstituante) to
draft a new Constitution. See (Damian and Hornick 1972), p. 494.

58 See (Bourchier 1999), p. 192. By the early 1950s, it seemed like even Supomo had
abandoned the ideal of the ‘integralisic state’ and maintained that codified law and basic
concepts of human rights were part of ,,modernity“. He concluded that colonization
had left Indonesia with Western institutions and that the process of modernization is
inevitable. See (Supomo 1953), pp. 227-235.
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in Indonesian law schools.” An illustrative example is the 1950 publication
Adat Law in Indonesia where law professor M.M. Djojodigoeno elaborates on
the un-applicability of ‘foreign concepts’ such as liberalism, individualism and
codified law, to Indonesians:

“We are socio- and traditio-bound people: everyone of us has to act and
to behave as all others do, one has to be common, biasa (Javanese lum-
rah). Being different from others is being strange, astonishing, wicked,
condemnable. In short, what is normal gets a normative trait. In this
course of ideas an individualistic state of mind and an individualistic
pattern of behaviour and action will arouse opposition, disapproval and
condemnation. (...) And this process of adjustment [to social conditions]
should be carried out, not by the legislative body which is clumsy, but by
the judge who is able to give decisions according to concrete needs and
circumstances — the more so where, as in Indonesia, the judge has a very,
very active role in judgment, where he has to administer law which ought
to be identic with justice, where he is the judge, prosecutor, defendant,
solicitor and barrister, not to one of the parties in dispute, but to both;
in short, where he is the trustee of both parties, who expect justice in the
highest sense of the word from him.”®

Sukarno himself became increasingly dissatisfied with the 1950 Constitution and
repeatedly blamed it for the slow development and hardships of the Indonesian
society.®! On 5 July 1959, Sukarno unilaterally revoked the 1950 Constitution
through a presidential decree and reinstalled the 1945 Constitution.®> With the
reinstallation of the 1945 Constitution followed Sukarno’s so-called ‘Guided De-
mocracy’, a form of governance he considered to be better suited for Indonesians
than ‘Western’ democracy.® Arguably, the 1945 Constitution as such served a

59 See (Bourchier 1999), p. 192. There are various theories on why the parliamentary
governance embedded in the 1950 Constitution failed. Daniel S. Lev presents a
few in ‘Social Movements, Constitutionalism, and Human Rights’, e.g. that the real
power was not with the Indonesians since the middle-class was small and consisted
of Chinese and the power of private economic was still with the Dutch. Furthermore,
that the societal institutions were left-overs from the colonial period. See (Lev 2000c),
p. 325.

60 See (Djojodigoeno 1950), pp. 11, 17.

61 See (Ellis 2002), p. 123.

62 As ajustification for Sukarnos unilateral action, it has been argued that Sukarno was
left with no choice but to reinstall the 1945 Constitution because no parliamentary
consensus could be reached. See (Damian and Hornick 1972), p. 494.

63 ,,Sukarno did not believe parliamentary democracy was appropriate for Indonesia. He
wanted an ‘Indonesian Democracy’, not a model based on ‘50 per cent plus one,” which
reflected Western individualistic thinking. Indonesian society was not individualistic
but like a family.“ See (Dalrymple 2000), p. 460. On Indonesia as a ‘family’, see also
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limited practical function when Sukarno ,,rose self-consciously as a patrimonial
phoenix to embody the spirit of this nation on the move“.** Subsequently, in 1960,
the blindfolded Justitia was replaced by a stylized banyan three and the Javanese
word pengajoman (shelter, succour) as the official symbol of justice, an action
which to some commentators also symbolised deterioration of justice and a move
towards paternalistic protection of the people (as opposed to formal justice).% In
Sukarno’s ‘Guided Democracy’, he was ‘President for Life’ and ‘Revolutionary
Law’ made law secondary to policy.®® Publication of new legislation was delayed
for months, if published at all.””

One of the features of ‘Guided Democracy’ was the close ties between the execu-
tive and the judiciary. Sukarno, who openly rejected separation of powers (tiras
politika), appointed the Supreme Court Chairman to a Cabinet position.® Through
Law No. 19 of 1964 and Law No. 13 of 1965, the president was assigned a legal
right to intervene directly in any judicial process or decision.®” Sukarno was of
the opinion that ,,)You cannot make a revolution with lawyers”’° and subsequently
diminished the role of the judiciary until he stepped down in 1965.

1.6 The Suharto Presidency — the New Order

On 30 September 1965 six army generals were killed at the Luang Buaya airbase
outside Jakarta, and rumours spread of an alleged communist coup d’état.”* Dur-
ing the following months Sukarno gradually transferred his presidential powers
to General Suharto’?, High Commander of the armed forces, and in March
1968 Suharto was appointed president by parliament.” Little is know about the
army’s systematic mass-killings of communists (and suspected communists) that
took place during the first years of Suharto’s presidency.”* Some commentators

(Reid 1998), p. 25.

64 See (Lev 2000c), p. 326.

65 See (Lev 1965), p. 282. See also (Lev 2000b), p. 200.

66 See (Lindsey 1999a), p. 7. See also (Lindsey 1999b), p. 13.

67 See (Lev 2000b), p. 203, footnote 68.

68 Ibid., pp. 176-177.

69 Ibid., p. 171. See also (Lindsey 1999b), p. 14.

70 Sukarno quoted in (Lindsey 1999b), p. 13.

71 See (Damian and Hornick 1972), p. 508. See also (van Klinken 2001), p. 327.

72 Sometimes also spelled *Soeharto’.

73 See (Damian and Hornick 1972), p. 508. For a comprehensive overview of the process,
see also (International Commission of Jurists ( 1999), pp. 14-15.

74 The portrayal of communist women — as having an extreme libido with sadistic
preferences — in official anti-communist propaganda, has been elaborated upon in
later years within the feminist discourse. See e.g. (Sen 2000), pp. 111-114. See also
(Wieringa 2000) and (Katjasungkana and Wieringa 2003). This is however beyond
the scope of this particular article.
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estimate that over a million people were murdered and that 120,000 persons
were imprisoned in Suharto’s quest to outlaw communism.”

During a short period of Suharto’s initial years of presidency, the judiciary ex-
pected a revival. Concepts such as the rule of law, the fight against corruption
and for individual rights were openly discussed among lawyers and intellectu-
als.”® As described by Daniel S. Lev: ,,Judges flung off the khaki uniforms they
had been forced to adopt under Guided Democracy and again donned solemn
black robes.””” However, the expectations soon died when it became apparent
that Suharto would not let go of the presidential control over the judiciary.”

If Sukarno was known for Pancasila and Trimurti, Suharto was known as Bapak
Pembangunan (Father of Development).” During his thirty years of presidency,
the standard of welfare for the Indonesian majority improved significantly,
mainly because of national programs on primary education and health care,
family planning and food distribution to the poor.*” Due to the progress of the
country’s welfare and economy, international criticism of Suharto’s governance
as such, was limited. Foreign commentators and political leaders frequently
regarded Suharto’s so-called ‘soft-authoritarian’ rule as necessary to hold the
diverse country together.®!

As the welfare of the Indonesians improved, so did the welfare of the Suharto
family. Through various forms of corruption, including close relations with
high-ranking bank officials who accredited loans, it is estimated that Suharto
and his relatives controlled a financial empire worth over USD 25 billion and
had interests in all major Indonesian companies.®> Suharto’s wife Madame Tien

75 See (Draper 2002), pp. 391-392. See also (International Commission of Jurists ( 1999),
p. 14.

76 See (Lev 2000b), pp. 179-183.

77 See (Lev 2000a), p. 228.

78 Although Suharto abolished Law No. 19 of 1964 and Law No. 13 of 1965, he enjoyed
the same rights in practice. See (Lindsey 1999b), p. 14.

79 See (Schwarz 1997), p. 119.

80 Seee.g. (Dalrymple 2000), pp. 447-448, 457. For an overview of the history, mandate and
organization of the national family planning program, see (Nilsson 2005), pp. 32-44.

81 See (Dalrymple 2000), p 446. However, criticism against human rights abuses was
expressed by, among others, the International Commission of Jurists and human rights
organizations, see e.g. (International Commission of Jurists, Thoolen, and Stichting
Studie-en Informatiecentrum Menservechten 1987).

82 See (Levinson 2001), p. 112. During the spring of 2006, attempts have been made to
put Suharto on trial for corruption during his presidency. So far all attempts have
failed due to various reasons, mainly related to the former president’s health conditions,
although some commentators suspect that political reasons are more contributing
factors. See e.g. (Siboro 2006), (Taufiqurrahman and Hotland 2006) and (Suharto,
84, in ‘Good’ Shape after Operation2006).
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was sometimes humorously called ‘Madame Ten Percent’, referring to her share
of all public contracts.®

The justice system under Suharto suffered extensively from corruption. With
salaries that could not meet the expected standard of living for a judge, justice
could often be bought by the highest bidder.** When a Supreme Court clerk was
caught on tape in 1997 explaining to a party that the highest bribe would win
him the case, the poor state of the Indonesian judiciary became painfully appar-
ent.% As a consequence of corruption, the authority of the Supreme Court was
severely undermined. Legal scholar Adriaan Bedner concludes that:

“A remarkable finding during my fieldwork was that judges in the lower
courts in fact do not accept case-law as a source of law, even if they say they
do. Generally speaking, Supreme Court judgements have lost much of their
authority because of their inconsistency and the widely held (and supported)
assumption that they are influenced by collusion and corruption.”*

It is apparent to most commentators that Suharto’s regime required a weak ju-
diciary, and consequently, weak lawyers and judges. Therefore, legal education
was not invested in, and was generally of poor quality.?’

1. 7 Reformasi
Following the 1997 Asian financial crisis and massive protests from mostly students,
religious groups and the urban middle-class, Suharto stepped down on 21 May 19985

83 Ibid., p. 112.

84 Ibid.,p.113. In ‘Administrative Courts in Indonesia: A Socio-Legal Study’, Adriaan Bedner
quotes a judge describing the embarrassment experienced by judges having to ride home
on motorbikes or public transportation, while the rich businessmen they just acquitted
from corruption allegations drive off in luxury cars. See (Bedner 2001), p. 234.

85 See (Barry 2000).

86 See (Bedner 2001), p. 216. Bedner explicitly describes how bribing judges with
gifts (rezeki) was (is) a part of the judicial process in Indonesia. He elaborates on
justifications of bribing as an alleged part of Javanese culture and the public’s dismissal
and disapproval of such culture. See pp. 222, 234-238.

87 Until 1970, most judges had no formal legal education at all, and becoming a judge
was not considered a preferable legal career because of the unfavourable working
conditions and low salary. Ibid., pp. 197-198. Generally on the Indonesian legal
education see e.g. (Moeliono 1999) and (Juwana 2001).

88 Rawdon Dalrymple describes how the International Monetary Fund (IMF) required
significant reforms of Indonesian governance and the financial system in exchange for
emergency assistance when the Indonesian rupiah gradually collapsed. Requirements
that Suharto failed or refused to meet, which resulted in lost of public authority and
finally his loss of presidency. Ironically for Suharto, those who brought him down
were the products of his policies on improved education, the rising middle-class. See
(Dalrymple 2000), pp. 444, 448.
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On the days preceding his resignation, riots broke out on the streets of Jakarta.®
Because of Suharto’s close link with the Chinese business elite, stores owned by
Chinese people were looted and Chinese women were raped.”

In 1998, B.J. Habibie became Indonesia’s third president and with him com-
menced the reform — Reformasi. Habibie had been close to Suharto, but he was
determined to demonstrate that his rule would be a different one.”* Although
his presidency lasted less than two years, several important law reforms were
introduced, the main one being steps towards decentralization of power through
increased local autonomy.”? Increased regional autonomy in a diverse country
such as Indonesia sparked fears of territorial disintegration through regional
claims of secession. With the referendum and subsequent independence of East
Timor fresh in memory,” the solution was to transfer the political decision power
to units that were too small to provide ground for mobilization of separatist
movements. With Act 22/1999 on Regional Governance, regional autonomy was
granted to the lower level of the over 300 districts, instead of the 32 provinces.”*
Another important law reform was the adoption of Act No. 39/1999 on Human

89 The last days of Suhato’s presidency are illustratively described by the Jakarta-based
journalist Julia Suryakusuma. See (Suryakusuma 2004).

90 The mass-rapes that took place in Jakarta on 13-14 May 1998 have never been
properly investigated and the number of women who were raped remains unknown.
Numbers vary from around 60 to over 150. The United Nations Special Rapporteur
on Violence Against Women, Ms. Coomaraswamy, visited Indonesia in December
1998 to investigate the incident. See (Sen 2000), pp. 117-120. See also (Primariantari
1999), pp. 258-265.

91 See (Juwana 2003), p. 647.

92 See e.g. (Damuri and Amri 2004), p. 273.

93 Habibie had authorized a UN-administrated referendum on the independence of
East Timor on 30 August 1999. 78.5 per cent of the East Timorese voted in favour of
independence. The result took the Indonesians, and especially the army, by surprise.
Within hours of the announcement of the result, the Indonesian army went into East
Timor and destroyed basically all towns, villages and infrastructure, leaving thousands
of people dead and about 250.000 people forcibly displaced to West Timor. See (Linton
2004), p. 305. For an detailed review and critique of the following ad hoc trials against
army officials and soldiers, see (Linton 2004), pp. 303-361. No army officials were ever
convicted for the atrocities in East Timor. See (Sulistiyanto 2005). For an elaboration
on the use and consequences of rape as a mean of warfare in East Timor, see (Mydans
2001)

94 See (Hull and Hull 2005), pp. 60-62. Under Act 22/1999 on Regional Governance,
the local government have the mandate to decide over which kind of public services
to provide, and to organize the budget accordingly. There are five areas of public
administration that are not subject to decentralization; foreign policy, national defence,
fiscal and monetary authority, the judicial system and religious affaires. Among the
public service subject to decentralization, there are eleven mandatory services that
the district government are obliged to provide e.g. education and health services. See
(Damuri and Amri 2004), pp. 273-275.
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Rights (Human Rights Act), which also established the National Commission
on Human Rights (Komnas HAM).

In August 1999, an election with more than one potential outcome was held for
the first time in thirty-two years.”® The religious leader and human rights activist
Abdurrahman Wahid, popularly known as Gus Dur, was elected president by
People’s Consultative Assembly.”” Sukarno’s daughter Megawati Sukarnoputri
was elected vice-president.” Wahid was known to have a personal commitment
to democracy and the rule of law.” Under his presidency, the first reforms of the
1945 Constitution were initiated. The first amendment came in October 1999
and concerned the main legislative power, which was basically moved from the
president to parliament in order to prevent future authoritarian presidents.'’
The second amendment on 18 August 2000 further enhanced the parliament
as the primary legislator, making presidential approval through signature un-
necessary for enactment of legislation.!”! Arguably the most significant change
of constitutional ideology was introduced by the second amendment: Chapter
XA on Human Rights, containing a catalogue of rights extending beyond most
countries constitutional guarantees.!> Other related reforms initiated during the
Wahid presidency were the establishment of the Ministry of Human Rights and

95 See Articles 75-103, 105 of Act No. 39/1999 on Human Rights. Komnas HAM succeeded
the National Commission of Human Rights established by Presidential Decree No.
50 of 1993. See also ‘Sejarah Komnas HAM’, <http://portal. komnasham.go.id/portal/
page?_pageid=35,294424& _dad=portal&_schema=PORTAL >, last visited 26 August
2006.

96 See (Levinson 2001), p. 107.

97 Under article 6 (2) of the 1945 Constitution, the president of the Republic of Indonesia
was elected indirectly by the parliamentarians and appointed members of the second
chamber, MPR.

98 For details on the actual election process and the subsequent division of seats in
parliament, see (Levinson 2001), pp. 107-109. Megawati as a potential president stirred
up emotions around Indonesia, and the leading Muslim scholars were divided over
the question whether or not a woman could be president. See e.g. (Mydans 1999).

99 See (Juwana 2003), pp. 650-651.

100 See ‘The First Amendment to the 1945 Constitution of the Republic of Indonesia’,
particularly Article 20. For an elaboration on amendment process, see (Lindsey 2002),
pp. 246-250.

101 See “The Second Amendment to the 1945 Constitution of the Republic of Indonesia’,
particularly Article 20 (5). The Second Amendment also diminished the role of the
army in national politics, which since independence and under Suharto had held a
strong position. Through Article 30, the administration of the police was separated
from that of the army.

102 See (Lindsey 2002), p. 254. Chapter X A consists of ten articles, with a unconventionally
extensive protection of economic, social and cultural rights, (rights to obtain medical
care, social security and housing) and even an individual right to development. ‘The
Second Amendment to the 1945 Constitution of the Republic of Indonesia’, Articles
28A-281].
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the adoption of Act 26/2000 on Human Rights Courts.!”® The Human Rights
Courts had jurisdiction over cases of ‘gross violations of human rights’,'** for
which individuals may be sentenced to death.!> As president, Wahid has been
described as ‘aloof” and ‘unpredictable’ and his presidency as rather ‘chaotic’.1°
Because of his physical blindness, he had to rely on others to read him docu-
ments, a fact that arguably left him subject to manipulation by staff and rela-
tives.!” This matter has been used to explain why the human rights situation did
not significantly improve during Wahid’s administration, despite what had been
expected. Arguably, the top bureaucrats were unable or reluctant to implement
his policies.!*®

As more people became critical of Wahid’s leadership, especially after his involve-
ment in two corruption investigations, he left the presidency to his vice-president
Megawati Sukarnoputri, leader of the Democratic Party for Struggle (PDI-P)
in July 2001.1” Megawati continued the democratisation process of Reformasi
with a third amendment of the 1945 Constitution. Through the amendment of
9 November 2001, the president is appointed through direct vote of the people
of Indonesia, and no longer indirectly by the People’s Consultative Assembly
(MPR).1° The third amendment additionally strengthened the independence of
the Supreme Court and established a Constitutional Court with the mandate to
review constitutionality of legislation.!! To many commentators, this constituted
a major step to establish a balance between the judicial, the legislative and ex-

103 In August 2000, the Ministry for Human Rights merged with the Department of
Justice. See (Juwana 2003), p. 651. Article 43 of Act 26/2000 on Human Rights Courts
also provided for the establishment of ad hoc courts with a mandate to hear cases of
gross human rights violations that took place prior to the coming into force of the
Human Rights Courts Act.

104 The definition of ’gross human rights violations’ corresponds to the crimes of ‘war
crimes’ and ‘crimes against humanity’ under the Rome Statute, see Articles 8-9 of
Act No. 26/2000 on Human Rights Courts.

105 See Articles 36-37 of Act No.26/2000 on Human Rights Courts. The fact that a human
rights law provide for death penalty for violations of human rights is undoubtedly
unconventional and has sparked criticism from, among others, Amnesty International.
See e.g. (Amnesty International 2004).

106 See (Levinson 2001), p. 111.

107 Ibid., p. 111.

108 See e.g. (Juwana 2003), p. 653.

109 See (Levinson 2001), p. 110. See also (Rieffel 2004), p. 98.

110 See ‘“The Third Amendment to the 1945 Constitution of the Republic of Indonesia’,
Article 6A.

111 See ‘“The Third Amendment to the 1945 Constitution of the Republic of Indonesia’,
Articles 24- 24C. Among other measures to strengthen the independence of the
Supreme Court, a Judicial Commission was established to propose Justices. According
to Timothy Lindsey, the regulation is not detailed enough to provide a sufficient
guarantee of independence, see (Lindsey 2002), pp. 164-165.
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ecutive power."? A fourth constitutional amendment was passed in 2002, which
established a second round of direct elections if neither of the two presidential
candidates who received the highest number of votes received more than 50
per cent in the first round.!”® The fourth amendment also regulated the relation
between the two parliamentary chambers, MPR and DPR."* According to legal
scholar Timothy Lindsey, the most interesting part in the process of the fourth
amendment was what was not included, namely draft article 29 on the practice
of Islamic law (syariah) as a constitutional obligation for Muslims.!*

Megawati’s presidency inherited a weak economy and high unemployment — the
leftovers from the financial crisis. Although the economy improved significantly
between 2001 and 2004,!'¢ people were unsatisfied with her governance and after
the second round of the first direct presidential election in 2004, Megawati lost
the presidency to former army general, Susilo Bambang Yudhoyono, popularly
known as SBY." Yudhoyono is the current president of Indonesia.

2. Legal Pluralism: Statutory Law, Adat
and Syariah — When and Where?

2.1 Introduction

The inherent complexity of law in contemporary Indonesia is comprehensible
against the background of its legal history. After centuries of colonialism and
suum cuique, decades of centralized authoritarian rule and interference in the
judiciary, a democratized and decentralized Indonesia is emerging, based on the
Reformasi-version of its founding constitution. In the process, issues familiar

112 See (Lindsey 2002), p. 261. On the lack of enforceability of constitutional rights under
Chapter XA after the second amendment, but before the third, see (Bell 2001a), pp.
784-806.

113 See ‘The Fourth Amendment to the 1945 Constitution of the Republic of Indonesia’,
Article 6A.

114 Ibid., Article 2. Before the forth amendment, the MPR had appointed members,
including 38 seats reserved for the military. See e.g. (Lindsey 2002), pp. 268-269.
115 Ibid., pp. 269-270. There was never a majority for this provision in DPR, and the fact
that the two largest Muslim organisations Nahdlatul Ulama and Muhammadiyah were
against the suggestion probably contributed to this. The inclusion of a provision on
syariah had been discussed already in 1945, when the first constitution was drafted,
but was rejected. The process is known as the ‘Jakarta Charter’. See also (Ellis 2002),

pp. 147-148.

116 See e.g. (Rieffel 2004), p. 106.

117 Susilo Bambang Yudhoyono was Mines and Energy Minister under the Wahid
administration and Coordinating Minister of Politics and Security under Megawati,
before he founded the Democratic Party (Partai Demokrat — PD) See (Suryadinata
2005), p. 23.
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to most legally-trained persons emerge, e.g. questions of legitimacy of norms
and what constitute legal authority. The text below is an attempt to describe
contemporary Indonesian law, with a focus on sources and institutions.

2.2 Overview of the Court System

Before the legal sources are presented and elaborated upon, it may be useful for
the reader to have an overview of the Indonesian court system. After independ-
ence, the adat courts with jurisdiction over the ‘Native’ and those categorized
as such, were abolished.!”® Consequently, general courts handle criminal and
civil law matters. Administrative courts with jurisdiction over administrative
law matters were established in 1986.'" Since established after independence,
the administrative courts are not based on a Dutch tradition, but primarily
on the French model.”® Although various forms of Islamic courts had been in
place in parts of Indonesia for centuries, it was not until 1989 that the religious
court system was formalized through law.!?! The Supreme Court is the highest
instance for general, administrative and religious courts, as illustrated by the
model below:'??

4 N\
Supreme Court
. J/
1
1 P [ \ 1
General High Court Admin. High Court Religious High Court
. J/
| N |
General Court Administrative Court Religious Court
. J/

118 The abolishment of adat courts commenced in some parts of Indonesia during the
Japanese occupation. See e.g. (Lev 1973), p. 11.

119 For an detailed description on the process behind the instalment of administrative
courts in Indonesia, see (Bedner 2001), pp. 31-51.

120 Interestingly, there is no similar system in the Netherlands. /bid., pp. 11, 50.

121 See Act No. 7/1989 on the Religious Judicature. Reprinted in an English translation in
(Salim and Azra 2003), pp. 257-278. A Ministry of Religion was established in 1946 to
secure that administration of Islamic institutions were conducted by Muslim leaders
and not by the more secular Ministry of Justice. The Ministry of Religion constitute
a unique feature in the Muslim world. On the initiative of the Ministry, a regulation
to approve the establishment of Islamic courts wherever general courts existed was
adopted. The Ministry additionally heard appeals from the Islamic courts until 1965.
See (Hooker 1999), pp. 100-101. See also (Cammack 1997), pp. 147-148.

122 For review of cases on syariah, the Supreme Courts has a special panel of six judges
trained in religious law. Ibid., p. 154.
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In principle, the courts of first instances are located in the district capitals and
the second instances in the provincial capitals.!?® The jurisdiction of the courts
is regulated in law, as further discussed below. However, a certain tendency of
‘forum shopping’ has been observed by, among others Adriaan Bedner, as judges
in the administrative courts tend to assume that their court has jurisdiction,
almost regardless of the issue at stake.'?*

Following the civil law tradition, the Indonesian courts do not apply the principle
of precedent.! This is particularly evident regarding the religious courts and
religious high courts, which quite often rule contrary to the Supreme Court on
the same matters.!?® The reason for this inconsistency could arguably be based
on the differences in educational background between the judges on the various
levels. It could also be linked to the administration of the courts. I e. the religious
courts and religious high courts are administrated by the Ministry of Religion,
whereas the administration of the Supreme Court falls under the Department
of Justice. Another contributing factor to the variations between findings could
be that few court decisions are published and accessible.!”’

Widespread corruption within the judiciary is a left-over from the authoritarian
days of Sukarno and Suharto, and is arguably as rampant as ever on all levels of
the court system.'?® In the fall of 2005, the Supreme Court and its Chief Justice Mr.
Bagir Manan were under investigation for accepting large bribes in a graft case

123 See e.g. Article 4 of Act No. 7/1989 on the Religious Judicature. This is however
merely theoretical, since not all districts have all first instance courts. The increase
in numbers of districts has also contributed to the uneven distribution of courts. In
the early 2000s, there where about 300 districts, but today there are over 450.

124 See (Bedner 2001), pp. 82-83. I have not been able to establish whether or not this
assumption of jurisdiction is similarly applied by the general and religious courts.
However, Daniel S. Lev writes on ‘forum shopping’ between the general and religious
courts before the religious courts had the mandate to issue final judgments. Before
1989, the findings of Islamic courts were in the forms of fatwa (advisory opinion) and
not judgements. The fatwa could therefore be tried in a civil court under adat if the
party was not happy with the outcome. The final outcome was thus dependent on the
civil judge’s attitude towards Islam. See (Lev 2000b), pp. 194-195.

125 See (Tabalujan 2002).

126 See (Pompe and Otto 1990), pp. 429-430.

127 Arguably, there is no official method for selecting cases for publication. See (Bedner
2001), p. 53. Specifically on the scarce reporting from the religious courts, see (Hooker
1999), p. 104.

128 Indonesia is ranked as one of the world’s most corrupt countries by Transparency
International. In the yearly ‘Corruption Perception Index’, Indonesia was ranked
137 out of 158 in 2005, which places the country on the same level as, among others,
Liberia and Iraq. See (Corruption Perception Index 2005-2006). See also (Tornquist
2005) and (International Commission of Jurists ( 1999), p. 42.
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involving businessman Probosutjedjo, Suharto’s half-brother.'”” No charges have
been pressed against Mr. Bagir Manan, but after two dawn-raids by the Corruption
Eradication Commission against the Supreme Court in October and November
2005, the authority of the Supreme Court has suffered severe damage according to
most commentators.!*

The low salaries for judges and court clerks are often attributed as the most
significant factor contributing to corruption.!* Generally, Indonesians trust the
religious courts to be less corrupt than general courts.'® If this perception also
reflects reality, it might be linked to the conclusion made by John Richard Bo-
wen: ,,Judges in Indonesia are notoriously corrupt, but one ought to qualify this
claim. It is fairly predictable where one will find the most corruption, namely,
when the most money is involved.”!%

2.3 Statutory Law

After independence, it was decided that Dutch laws would remain in force until
it had been replaced by new legislation."** As of today, approximately 400 Dutch
laws are part of the statutory laws of contemporary Indonesia. After the turmoil
of authoritarian rule and blurred dividing-lines between the legislative, executive
and judicial power, resulting in a variety of contradictory statutes, there was a
need for a regulated hierarchy of norms. Decree No. III/MPR/2000 on Legal
Sources and Legislative Regulations Order establishes a definition of what con-
stitute sources of law and the hierarchy of regulations. Article 1 reads:

1) “The legal source shall be the source for composing legislative
regulations.

2)  The legal source shall consist of written and unwritten legal sources.

3)  The National basic legal source shall be Pancasila as written in the
Preamble of the 1945 Constitution, namely Belief in One and Only God,

129 According to Mr. Probosutjedjo, his lawyer had given Rp. 6 billion (approximately
USD 600,000) to bribe the Chief Justice and other court officials. See (Saraswati
2005b).

130 See (Komandjaja 2005), (Saraswati 2005a), (KPK Search Supreme Court Again over
Bribery Case 2005) and (Bribery Rampant in Court: Commission 2005). After the
corruption allegations, Mr. Bagir Manan is now advocating for a law to protect judges
from slander and unlawful accusations. See (Law Sought to Protect Judges 2006).

131 C.f. Bedner and Levinson in footnote 84 above. The ‘Indonesia Corruption Watch’, a
well-known Jakarta-based NGO tend not to agree with low salaries as the main reason
for corruption within the judiciary. In their recent report ‘Lifting the Lid ,,Judicial
Mafia™, they list political unwillingness of government to seriously fight corruption
as the main contributing factor. See (Indonesia Corruption Watch 2004), pp. 26-28.

132 See e.g. (McBeth 2002), p. 12.

133 See (Bowen 2003), p. 84.

134 See e.g. (Tabalujan 2002).
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Just and civilized humanity, the Unity of Indonesia, Democracy guided
by the inner wisdom of deliberation among the representatives, as well
as realization of Social Justice for all the People of Indonesia, and the
content of the 1945 Constitution.”'®

As established in article 1(2), a legal source on which a regulation is to be based
can be ‘unwritten’, a matter which will be elaborated on below. Article 2 estab-
lishes the hierarchy of norms, called the ‘Legislative Regulations Order’ as:

1) The 1945 Constitution;

2) Decree of the People’s Consultative Assembly of the Republic of
Indonesia;

3) Statutes/law;

4) Government Regulations in lieu of statutes (Perpu);

5) Government Regulations:

6) Presidential Decree;

7) Regional Regulations.

Under article 4 (1), ,,each legal rule of lower level may not contradict with the
legal rule of higher level®.

The Decree No. III/MPR/2000 on Legal Sources and Legislative Regulations Order
only regulated the norm hierarchy of legislation and does not provide for a hierarchy
of written norms vis-d-vis adat or syariah norms. One may therefore conclude that
the Decree is primarily a tool for the legislators and not for the judiciary.!*

As elaborated upon above, the main legislative power lies with the House of
Representatives after the four constitutional amendments. However, the initial
years of legislative activity have been marked by ineffectiveness. In 2005, the
House of Representatives had planned the deliberation of 52 laws, but only 14
were ever debated.'¥ The target for 2006 is adoption of 77 laws, but by 23 March
no law had yet been adopted.!® One of the harshest critics of the legislators’
ineffectiveness has been Vice-President and Golkar party leader Yusef Kalla,
who recently referred to the majority of parliamentarians as ‘unqualified’ and

135 See ‘Decree of the People’s Consultative Assembly of the Republic of Indonesia
number III/MPR/2000 on Legal Sources and Legislative Regulations Order’.

136 Article 2 states that: ,,The Legislative Regulations Order shall be a guidance in
preparing the legal rules below it*. See ‘Decree of the People’s Consultative Assembly
of the Republic of Indonesia number III/MPR/2000 on Legal Sources and Legislative
Regulations Order’.

137 See (Saraswati 2006).

138 See (Witular 2006).
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primarily interested in personal gains.!* The background of this critique may be
the recent 100 per cent salary increase for parliamentarians, and the frequent
and expensive study trips to foreign countries.'*’Considering the backload in
parliament and lengthy legislation process, it is apparent that the replacement
of Dutch law with Indonesian legislation will take significant time.

2.4 Syariah

Application of syariah is formally restricted to the jurisdiction of the religious
courts, i.e. to matters of marriage, divorce, inheritance, and administration of
charitable trusts.'*! Since 1989, the jurisdiction, structure and organization of
the religious courts are regulated by law.!#

139 Ibid. After the 2004 election, there was a public aspiration for improvement of the
legislators’ qualification, considering the fact that 49 per cent had university degrees
and 33 per cent had masters or PhDs. See (Sijabat 2005).

140 The salary for a parliamentarian in 2006 is Rp. 24 million (approximately USD 2,500)

per month. The salary increase for other public servants was on average 15 per cent.

See e.g. (Atmanta 2006). The issue of legislators’ study trips has gained significant

attention in Indonesian media, since there are no requirements for participation

in these trips. The decision on who may go has not been based on merit, but on a

rotation basis, and there are no obligations of reporting or financial accountability.

In reality, several study trips have turned out to be mainly exclusive shopping-sprees.

The allocated budget for foreign trips for 2005 was Rp. 14.96 billion (approximately

USD 1.4 million) and Rp. 31.46 billion for 2006. See (Hotland 2005) According to

Mr. Agung Laksono, Speaker of Parliament, the allocated budget for 2007 of Rp. 71

billion for 2007 will be reduced after the latest wave criticism. See (House to Restrict

Overseas Trips 2006)

See Article 49 of Act No. 7/1989 on the Religious Judicature. The exception is Aceh,

where syariah additionally applies through bylaws criminalizes gambling, drinking and

extra-marital sex. In November 2005, six convicted gamblers received public caning,
whereas corporal punishment does not apply in the rest of Indonesia. See (Afrida

2005). The separate regulation for Aceh, allowing regional autonomy to legislate

on issues of religion was initiated by President Habibie by Act No. 1999/44 as part

of the agreement on increased regional autonomy to curb the conflict between the

Free Aceh Movement (GAM) and the government. See (Kamaruzzaman 2004). The

Achenese have traditionally regarded themselves as more religious than the rest of the

population and the province is sometimes referred to as ‘the front porch of Mecca’.

See (Emmerson 2000), p. 98. There is now an ongoing debate on whether or not non-

Muslims in Aceh should be subject to syariah criminal law, or if the defendant should

have the right to choose a trial under the secular Criminal Court by a general court.

See (Taufiqurrahman 2006).

142 On the history and mandate of the Indonesian religious courts before 1972, see
(Lev 1972). One significant difference after 1989 was that religious courts again had
jurisdiction over inheritance cases. Through a decree in 1937, inheritance cases were
handled by adat courts, and after their abolishment, by general courts, as a result
of the Dutch preference for adat courts of religious courts. According to the Leiden
school-inspired ‘reception theory’ syariah should only be applied to the extent it could
be established that the norm had incorporated into adat. See (Cammack 1997), p. 146.
See also (Lev 1972), pp. 196-197. The ‘reception theory’ has in modern times received

14

jury
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As is common knowledge, syariah is not a set of norms universally applied in all
Muslim countries, but traditionally refer to norms derived from various sources
depending on the religious tradition and ‘school’ of thought.!** Indonesia, as most
of Southeast Asia, is of the Sunni Muslim Shafii school.!** In Indonesia, syariah
norms have been codified in statutory legislation. The first major act based on
religious law was Act 1/1974 on Marriage.'* Although positive law regulation of
religious law is a contradiction in itself for many Muslims, who regard God as the
sole authority, the government and various interest groups called for codification
of norms to reduce e.g. child marriage and unilateral and arbitrary divorce.!
The Indonesian women’s movement had been requesting reforms of family law
since before independence, particularly focusing of the eradication of child mar-
riage."” Act 1/1974 on Marriage was a compromise between various interests,
but ended up introducing a number of novelties compared to traditional syariah
norms."8 Under the Act, divorce is only legal if obtained with the involvement
of the court, after submission of an application,* and polygamy requires court

severe criticism by Muslim scholars. Law professor Hazairin of University of Indonesia
even referred to it as ‘the Devil’s theory’. See (Bowen 1998), pp. 68-69. Apart from
regulating the religious court system and the requirements and recruitment of judges,
Act 7/1989 on Religious Courts contains substantive procedural rules with regard to
marriage and husband- and wife initiated divorce. See Chapter 4 of Act 7/1989 on
Religious Judicature. Reprinted in an English translation in (Salim and Azra 2003),
pp. 257-278.

143 Traditionally Islamic law consists of four sources, together known as the Syariah.
The highest authority is the Koran, followed by Sunna. Sunna translates to ‘good
conduct to be followed” and refers to the conduct of Prophet Muhammed, which is
known through Hadith, the fixed textual utters written down by people around the
Prophet during his lifetime. The third source is Ijma, which literally mean ‘consensus’,
and consists of legal opinions agreed upon by Mujtahids, master jurists. The fourth
source of law is Qiyas, a word difficult to translate, but often understood as meaning
‘analogy’. I have written on Islamic law elsewhere, see (Nilsson 2004), pp. 18-22.

144 See (Hooker 1984), p. 3. The other three Sunni Muslim schools are Hanbal, Malik
and Hanifa, all named after their founding fathers. See e.g. (Hallaq 2001), p. 60.

145 Re-printed in an English translation in (Salim and Azra 2003), pp. 235-256.

146 See (Cammack, Young, and Heaton 1996), pp. 45, 53.

147 See (Blackburn and Bessell 1997), mainly pp. 113-126.

148 The first Marriage Act version was drafted without the involvement of either the
Ministry of Religion or religious organizations, and arguably received more public
protest than any other proposed Indonesian law had ever done. It reformed traditional
syariah norms to a significant degree, including a requirement of registration for validity
of marriage, legality of marriage of parties of different religions, and legitimate status
of children born during engagement but before marriage. See (Katz and Katz 1975),
pp. 660-662. See also (Cammack 1997), pp. 151-152.

149 See Articles 39-40 of Act 1/1974 on Marriage. These provisions sparked significant
criticism since husbands traditionally has a right to unilateral divorce at any time and
under any circumstances through the pronunciation of talak. The compromise was
to make court involvement a precondition for a /egal marriage and divorce (under
positive law) whereas marriage or talak pronounced outside of court can still be valid
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permission.’® Due to its positivist law character and the considerable reinter-
pretations of traditional syariah, the Act 1/1974 on Marriage is generally not
regarded as religious law. As concluded by Professor Mark Cammack: ,,To begin
with, the statute was drafted by legislators who were ill-equipped to claim the
role of mujtahid — one who engages in ijtihad.”"!

In 1985, the Supreme Court and the Ministry of Religion were assigned the
mission to draft a compilation of Indonesian syariah, to ensure uniformity
of the law applied in religious courts.’> The project had ijtihad ambitions,
and against the background of previous ‘religious laws’ not being received
as such, the involvement of religious clerics and scholars was significant.!*?
The Compilation of Islamic law was completed in 1988 and contains 229
articles.’ According to Mark Cammack, it is apparent that the drafters had
a copy of the 1974 Marriage Act close at hand as the end result corresponds
to a large extent with its wording.!> The Compilation was never enacted
as law by parliament, but was ratified by numerous religious clerics in a
ceremony that lasted several days.!*® The ratification ceremony, and the fact
that the norms were composed as a ‘compilation’ and not a ‘codification’,
contributed to a sense of legitimacy of the Compilation and the norms as
authentic Indonesian syariah.'>” The Compilation was additionally put forward
as a Presidential Instruction in 1991, with an instruction to the Ministry of
Religion to implement it.'*® Arguably, with the Compilation of Islamic law,
the government succeeded in what they failed to accomplish with the laws of
1974 and 1989 - to create law, but keep the legitimacy enclosed in religious
authority.’” As Mark Cammack concludes: ,,The law has come full circle, but
with an important difference. Whereas registration of marriage and judicial
approval for divorce were conceived as legislative requirements in the original

(under Islam). See Article 2(1). The sanctions for an illegal (but valid) marriage or
divorce are state refusal of registration. See (Cammack, Young, and Heaton 1996),
pp. 62-64. See also (Cammack 1989), p. 59.

150 See Article 3(2) of Act 1/1974 on Marriage.

151 See (Cammack 1999b), pp. 56-57. ‘Ijtihad’ is the Arabic term for the process in which
Muslim scholars engage all their energy to search for the true meaning and application
of God’s law. See e.g. (Hallaq 1984), p. 3.

152 See (Cammack 1999b), p. 57.

153 Ibid., p. 57.

154 Reprinted in an English translation in (Salim and Azra 2003), pp. 279-325

155 See (Cammack 1999b), p. 58.

156 See (Cammack 1999a), pp. 24-25.

157 See (Bowen 2003), pp. 58-59. Ibid., p. 24.

158 See ‘The Presidential Instruction of the Republic of Indonesia Number 1 of the year
1991 on the Compilation of Islamic Law’ in (Salim and Azra 2003), pp. 279-325. See
also (Hooker 1999), pp. 106-107.

159 See (Cammack 1999b), p. 21. See also (Bowen 1998), p. 58.
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proposal, in the Compilation they become commands of Islamic law.”'* The
status of the Compilation as a source of law, however, remains unclear. It is
contested whether its provisions have to be followed, or merely constitutes
recommendations that can be set aside.!®!

2.5 Adat

Adat remains the main source of law for the absolute majority of Indone-
sians, and coexists with statutory law and syariah, as applied in the courts.!?
As described above, adat can be both written and unwritten and the norms
vary throughout the country. Despite the arguments of van Vollenhoven and
Djojodigoeno that all adat share common features, such as ‘collectivism’ and
strive for equilibrium of life, some contemporary scholars claim that the re-
gional differences of adat are so significant that it is meaningless to speak of
a common norm basis.!®

Ter Haar’s book Adat Law in Indonesia from 1948 gives an overview of the
law in the 19 rechtskring as identified by the Leiden School.'®* The content
of contemporary adat norms may however be difficult to establish, even for
judges working within the geographical area. Anthropology Professor John
Richard Bowen describes the law-finding process in Aceh as: ,,Judges on the
civil court interview men judged sufficiently old to have an authentic version
of adat, and read several lists of adat rules drawn up over the years by men
with leisure and interest.”! The potential for unpredictability and arbitrari-
ness, has led to critique of the use of adat as a source of law, especially in
criminal law cases.!®® According to Dr. Sebastiaan Pompe: ,,The vagueness
of adat rules is helping prosecutors, judges, and local communities to bring

160 See (Cammack, Young, and Heaton 1996), p. 21.

161 See (Bowen 2003), p. 191.

162 There is room for exceptions for adat from syariah provided that the adat norm does
not contravene the tenets of Islam. /bid., p 71.

163 See e.g. (Fitzpatrick 1997). One conclusion in Fitzpatrick’s article on the 1960 Land
Law is that modern legislation cannot be built on claims of specific universal adat
principles, because the regional variations of adat are too significant. However,
according to Fitzpatrick, modern law could be based on the authority of adat, which
requires the recognition of adat communities as such and their participation in law
reform.

164 See (Haar, Hoebel, and Schiller 1948).

165 See (Bowen 2003), p. 57.

166 See e.g. (Pompe 1999), p. 116. ,,Indonesian legislation, court decisions and publications
all refer to adat with a matter-of-factness that suggest that the meaning of the concept
is beyond contention. Nothing could be further from the truth, however. Like
‘custom’, adat is marked by a number of fundamental uncertainties that preclude a
facile application. There appears to be no commonly accepted general methods and
instruments by which an Indonesian court can establish the existence and precise
content of a particular adat rule by.”
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particular acts under the broad umbrella of adat and, indeed, to tailor adat
to their needs. Conversely, defendants are at serious disadvantage because
they do not know what precisely to defend themselves against.”'®’” According
to Pompe, judges frequently refer to adat to disguise a personal agenda of
de lege ferenda.'®

2.6 ‘Horizontal Legal Pluralism’: Concluding remarks: on the system as paral-
lel but overlapping

As can be concluded from the text above, statutory law, syariah and adat ex-
ist as parallel systems, in terms of sources of law. Furthermore, these sources
are derived from different authorities. Statutory law is mainly passed through
parliament, adat is customary law and syariah is religious law. In theory, the
three sources are applied by different institutions. Statutory law and adat are
applied by general and administrative courts, whereas syariah is applied by the
religious courts.

However, statutory law, syariah and adat are also overlapping systems, both in
terms of sources and as applied by the courts. One could define this as ‘legislative
overlapping’ and ‘judicial overlapping’, which can be illustrated by this model:

Statutory law

Adat

As previously elaborated upon, there is a legislative overlap of statutory law
and syariah as sources, after the adoption of the Marriage Act, the Religious
Judicature Act and the Compilation of Islamic law. Furthermore, there is an

167 See (Pompe 1999), p. 119.

168 “[J]udges, rather than finding out what the relevant adat rule actually says, tend
to project their own ideas of what it is, or even, should be, into their interpretation
and application of it.“ (...) ,,By pretending to merely applying adat, the courts both
obscured and legitimised legal reform. See (Pompe 1999), p. 117.
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overlap between statutory law and adat through e.g. the enactment of the 1960
Basic Land Law, which was intended as a codification of adat land law.'®®

In terms of application of the three different sources of law by the courts,
there is judicial overlap. General and administrative courts apply statutory
law and adat, arguably without any predictability."”’ Religious courts apply
syariah through the traditional syariah sources, but also through statutory and
semi-statutory sources such as the Marriage Act, the Religious Judicature Act
and the Compilation of Islamic law. Additionally, the religious courts apply
adat, when found appropriate.'’” In this text, the definition of this parallel
but overlapping legal system is ‘horizontal legal pluralism’. The legal plural-
ism is horizontal in the sense that the sources coexist and apply ‘on the same
level’, i.e. there seems to be no norm hierarchy between statutory law, adat
and syariah, as they are applied by the various courts. Conclusively, on the
first, second and third instance level, statutory law, adat and syariah apply,
creating a system of ‘horizontal legal pluralism’.

2.7 ‘Vertical Legal Pluralism’: the result of regional autonomy

Besides ‘horizontal legal pluralism’ in terms of norms and their application by
the courts, there is another form of legal pluralism resulting from decentrali-
zation of legislative powers through increased regional autonomy. This form
of legal pluralism is found in the relation between legal sources on different
levels, i.e. in terms of norms on different levels of the norm hierarchy that
contravene each other. This can be defined as ‘vertical legal pluralism’.

As described above, Act 32/2004 on Regional Administration delegates sixteen
areas to be legislated upon by the districts.!”? Five areas are kept within the
exclusive legislative mandate of central governance: foreign affairs, defence
and security, the administration of justice, monetary and fiscal matters and,
religion.!” The system can be illustrated with the following:'

However, in reality, several districts are overstepping their legislative man-
date and enact bylaws on issues which fall within the exclusive mandate of

169 See (Fitzpatrick 1997) and footnote 163 above.

170 See e.g. the critique by Sebastiaan Pompe above.

171 See (Bowen 2003), p. 71 and footnote 162 above.

172 Article 14 (1) of Act 32/2004 on Regional Administration lists these mandatory
areas, e.g. health care, education and culture, agriculture, communications, industry
and trade, investment, environment, land affairs, cooperatives, and manpower. See
‘Undang-Undang Republik Indonesia Nomor 32 Tahun 2004 Tentang Pemerintahan
Daerah. Not available in official English translation. See also (Bell 2001b), p. 16.

173 See 10(3) of Act 32/2004 on Regional Administration. See (Bell 2001b), p. 17.

174 The bold letters in ‘Central Gov’t’ and ‘District’ as compared to ‘Province’ is to
illustrate where the main legislative power is placed.
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central government, e.g. religion, administration of justice and security.'”
Other districts enact bylaws that appear to contravene national legislation,
or even the 1945 Constitution. Examples are bylaws on mandatory dress-
codes and curfew for women after certain time at night,'”® and prohibition
of public display of intimacy."”” These bylaws are often enacted with refer-
ence to public values, e.g. ‘moral’ or ‘religion’,"”® although some bylaws have
resulted in public protest.!”’

There are some efforts undertaken by the central government to tackle the emerging
of extra-mandate regulations, amongst other suggestions, by criminal responsibility
for local leaders.’*® However, despite Decree No. III/MPR/2000 on Legal Sources
and Legislative Regulations Order and Act 32/2004 on Regional Administration,

175 E.g. the districts of Padang in West Sumatra, Cianjur in West Java, Pamekasan in
East Java, and Bulukumba in South Sulawesi have enacted bylaws to support the
implementation of syariah in other than nationally established areas. See (Parties
Warn of Conflict over Contentious Local Regulations 2006). See also (Govt Told
to Act on Religious Violations 2006). On the employment of district security forces
with policing mandate, see (Kristiansen and Trijono 2005), p. 236, who concludes
that ,,(...) local security bodies are being developed without control by the central
government or local level democratic bodies. There is a total lack of transparency and
accountability in security affairs and much power is concentrated in the hands of the
district heads, the bupati.”

176 Bylaw No. 8/2005 enacted in the district of Tangerang, a Jakarta suburb, states that a
woman out in public after 7 pm would be considered to be a sex worker and arrested.
This provision stirred up emotions after a married and pregnant schoolteacher was
arrested on her way home from work, was fined Rp. 300,000 and had to spend four
days in prison. Furthermore, several districts in South Sulawesi have enacted bylaws
requiring female civil servants to wear Muslim attire. See (Experts Decry Sexist Bylaw
as Threat to the Nation 2006). See also (Fidrus 2006a).

177 Bylaw No. 8/2005 that bans physical intimacy in public places received international
attention after Reuters reported on the established ‘five-minute rule’ for kissing in
public. See (Kissing Limit is 5 Minutes in Indonesia 2006), See also (Fidrus 2006c)

178 One example is the district of Depok, West Java, where the draft of a ‘morality bylaw’
is based on the Tangerang bylaw No. 8/2005’, but additionally planned to included
a prohibition of adultery and homosexuality. The background of this initiative is
arguably the prevalence of unmarried couples cohabiting in the University of Indonesia
dormitories, located in Depok. See (Febrina 2006). Another example is the district
of Tangerang, and the municipality of Jakarta that banned the selling of alcohol in
other places than 3 to 5 star hotels before Ramadan in 2005. The ban is still in force,
although beer may still be sold in Jakarta stores. See (Yuliandini 2005).

179 Protests against the curfew for women in Tangerang turned violent in April 2006
when the pro-regulation ‘Tangerang Saviors Forum’ took over an anti-regulation
press conference held by the ‘Tangerang Journalists’ Working Group and forced away
members of the “Tengerang Urban Poor Network’ who were preparing a demonstration
against the bylaw. See (Fidrus 2006d).

180 State Minister of Administrative Reforms, Mr. Taufik Effendi, is preparing a bill on
legislative responsibility for local leaders. See (Siboro 2005).
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which establish that regional regulations are the lowest source in the norm hier-
archy, and that lower sources may not contradict higher sources,'! the mandate
of review of local regulation is ambiguous. Under Article 145 of Act 32/2004 on
Regional Administration, all regional regulations should be submitted for review
to the central government. If found contrary to national regulations, a presidential
decree on annulment should be adopted, which in turn can be revoked by the
Supreme Court, should the regional government contest the presidential decree.'®?
However, none of the controversial bylaws presented above have been annulled by
the central government, which has sparked criticism among lawyers and scholars
alike.!®* Under the 1945 Constitution, review of the constitutional conformity of
regulations on any level, falls under the mandate of the Supreme Court and the
Constitutional Court.” According to the President of the Constitutional Court,
Mr. Jimly Asshiddiqgie, the governmental mandate to review regional regulations
is in itself unconstitutional, although he still encourage the government to exercise
the possibility of annulment in cases on unconstitutional bylaws on syariah.'®
Furthermore, a human rights group recently filed a request for judicial review of
the Tangerang bylaw on prostitution directly to the Supreme Court.!s¢

Conclusively, on the confusing status of bylaw review, the government has the
potentially unconstitutional review mandate, which is not exercised in practice.
The Supreme Court and Constitutional Court have the general reviewing mandate,
although the division of this mandate remains unclear. The Supreme Court is de
facto receiving review requests from individuals, but the question is whether or
not such reviews may even be initiated by individuals under the law.

Under the current circumstances, there are norms of lower status (regional regula-
tions) contravening norms of higher status (laws or the 1945 Constitution). This

181 See Articles 2 and 4 of ‘Decree No. III/MPR/2000 on Legal Sources and Legislative
Regulations Order’ and Article 136(4) of Act 32/2004 on Regional Administration.

182 The regional regulation should be submitted for review within seven days after adoption
(paragraph 1) and the presidential decree should be issued within 60 days (paragraph
3) if the regulation contradicts a higher legal source. See Article 145 of Act 32/2004
on Regional Administration.

183 Judging by the reports in the Indonesian media, the review of regional regulations seems
non-existent. See e.g. (Home Minister: All Regional Regulations to Be Evaluated2006).
See also (Parties Warn of Conflict over Contentious Local Regulations 2006) and
(Govt Told to Act on Religious Violations 2006).

184 The division of review of legislation between the Supreme Court and the Constitutional
Court is however ambiguous in itself. Under Article 24A(1) of the 1945 Constitution
the Supreme Court has the authority to ,,review ordinances and regulation made under
any act®, whereas under Article 24C(1), the Constitutional Court has ,,the final power
of decision in reviewing laws against the Constitution®.

185 See Interview with Mr. Jimly Asshiddiqgie in (Saraswati and Atmanta 2006).

186 See (Fidrus 2006b).
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order creates ‘vertical legal pluralism’, as norms operating on different levels in
the norm hierarchy contradict each other.

CONCLUDING REMARKS

It has been said that former French President Charles De Gaulle once asked:
~How can anyone govern a nation that has 246 different kinds of cheese?'$«
The question in Indonesia is rather how anyone can govern a state that has over
246 ethnic groups, (and a population of over 200 million on many thousands of
islands, for that matter)?

Van Vollenhoven and his disciples made an enormous effort to map and systema-
tize adat. The core adat values they described, such as ‘collectivism’ and ‘unity’,
later became the normative foundation of the 1945 Constitution. However, as
elaborated on above, some modern commentators argue that the ‘discovered’
adat was more Dutch than indigenous, and that the system was in fact mostly the
creation of one man’s romantic vision of Folksrecht. Whether or not this is true
will continuously be debated among legal historians and anthropologists, but it
seems apparent that the principle of suum cuique is to some extent still lingering
in Indonesian law. On the surface level, this phenomenon can be described as
‘horizontal legal pluralism’. And although legislation may change through uni-
fication and interaction of norms with difference origins (e.g. in Act 1/1974 on
Marriage and the Compilation of Islamic Law), it is likely that the sedimented
memory of older law will rest for a while longer in the legal culture.

During the first decades of independent Indonesia, law was second to policy.
Authoritarian rule was made possible de jure under the 1945 Constitution,
through its lack of separation of power. De facto governmental interference
with, and diminution of, the judicial power further under-blew this develop-
ment and provided for corruption and uncertainty in the legal system. With the
fall of Suharto came the new Reformasi-era with visions of democracy, rule of
law and decentralization of power from Jakarta to the regions. Since then, the
Constitution has been amended four times to accommodate for separation of
powers and acknowledgment of human rights. Four presidents have held office,
the current one elected by direct public vote. Increased autonomy has led regions
to cultivate their uniqueness, but has also created regulations contradictory to
national law, including the Constitution.

Thus, as elaborated on in this article, legal uncertainty is the result of both
‘horizontal’ and ‘vertical’ pluralism, exemplified by:

187 See ‘Charles De Gaulle Quotations’, www.quotationspage.com/quote/79.html, last
visited 24 August 2006.
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e non-consistent jurisprudence, because of:
lack of published cases;
unclear division of jurisdiction;
differences in court administration by ministries;
differences in judges’ educational background, and
corruption within the judiciary.
e lack of respect for the norm hierarchy, because of:
o extra-mandate regional regulations, and
o ambiguous regulation reviewing mandate.

O O O O O

Against the background of these conclusions, one is easily discouraged. How-
ever, this is the contemporary Indonesian legal reality, created by centuries of
colonialism and decades of authoritarian rule. It is evident that post-Reformasi
Indonesia faces many and heavy legal challenges ahead.'®® As thought-provok-
ingly put by Professor Mason Hoadley:

“At the risk of being facetious, the role of law in Indonesia can be compared
to a lacklustre Division I football club. Its role on the pitch is modest,
if not declining, its performance lacks credibility, and to make matters
worse it is mostly foreign. Yet no matter how bad it plays or how many
red cards are handed out, it cannot be sent down.”'®

So, how anyone can govern a state of more than 246 ethnic groups, 200 million
people and 17,000 islands, is perhaps a question that really cannot be answered.
But it has to be done, and it is, through the slow and sometimes painfully frus-
trating process of democratic legal reform.
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