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English summary 
In its judgment of April 5, 1933, in the case between Denmark and Norway 
with regard to the legal status of East Greenland, the Permanent Court of 
International Justice in the Hague based its decision partly on the faet that 
Greenland, Faroe, and leeland betonged to Norway until the peace treaty 
signed in Kiel on January 14, 1814. This article describes the consequences 
of this ratio decidendi for the present constitutional status of Greenland and 
Faroe. As part and parcel of Norway, the Norwegian Constitution befare 
1814, the Hereditary Absolute Monarchy Aet of 166111662, applied to them 
in 1814. This constitution gave the King legislative power, but not the power 
to change the constitution laid down by the Rigsdag. !t is shown that the 
constitutions of the kingdom of Denmark, which later on have been 
proclaimed in Greenland and F aroe, in this area only have been 
promulgated on the King's authority. Reference is made to the faet that 
constitutional accounts agree that it is impossible to alter a constitution by 
ordinary legislation, and the condusion is therefore that the constitution of 
1661/1662 still applies to Greenland and Faroe, which is further confirmed 
by the faet that alllaws given in Greenland and Faroe in the entire period 
sine e I 814 have been passe d in accordance with t his constitution. Finally 
the question is posed of whether it is compatible with Denmark's 
responsibilities to the international community to omit to ensure that 
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Greenland and Faroe are given a new constitution in a proper democratic 
manne r. 

Eqikkaanerit- Greenlandie Summary 
Tunup Danmarkimut Norgemulluunniit atanissaa pillugu Haagimi 
naalagaaffiit akomanni Eqqartuussiviup Aalajangersimasup 1933-imi 
apriilip 5-anni eqqartuussinermini aalajangemerminut ilaatigut 
tunngaviliuppaa Kielirni januaarip 14-anni 1814-imi eqqisseqatigiinnerrni 
isumaqatigiissuteqameq tikillugu Kalaallit Nunaat, Savalimrniut Islandilu 
Norgemut atasuunerat. Artikelimi tassani nassuiameqarpoq 
tunngavigisakkut tassuuna Kalaallit Nunaanni Savalimrniunilu massakkut 
tunngaviusunik inatsiseqameq qanoq kinguneqartinneqarsimanersoq. 
Nunatut 1814 tikillugu Norgemut atasuusutut aamma piffissaq taanna 
tikillugu Norgemi inatsit tunngaviusoq aamma taakkunani atuuppoq, tassalu 
kingomuttakkamik kisermaassilluni naalakkersuisoqameq pillugu inatsit 
1661/62-imeersoq. Inatsisikkut tunngaviusukkut tassuuna kunngi 
tamaginnik inatsisiliorsinnaatitaavoq kisiannili inatsisinik rigsdagip 
atulersitaanik allanngortitsisinnaanermut inatsisitigut pisinnaatitaafeqarani. 
Uppemartunngortinneqarpormi kunngeqarfimmi Danmarkimi 
tunngaviusurnik inatsisit Kalaallit Nunaannut Savalimrniunullu 
atortuulersinneqartarsimasut, taamaallaat atortuulersinneqartarsimasut 
naalagaaffimrni tassani nalinginnaasurnik inatsisiliortut 
naammassinnittamerisigut. Innersuussutigineqarpoq naalagaaffiit 
inatsisitigut tunngavigisaasa allaaserineqartameranni tamanit 
isumaqatigiissutigineqarmat inatsisit tunngaviusut inatsisitigut 
nalinginnaasutigut allanngortinneqarsinnaanngitsut, taamaatturnillu 
inemiliunneqarluni inatsit tunngaviusoq 1661162-imeersoq Kalaallit 
Nunaannut Savalimmiunullu suli atuuttoq, tamannalu suli 
uppemarsameqaqqippoq 1814-ip kingarnagut Kalaallit Nunaanni 
Sava1imrniuni1u atuuttussanngorlugit inatsisiliarineqartartut inatsit tun­
ngaviusoq taanna naapertorlugu inatsisiliarineqartarmata. Naggataagut 
Danmarki Ka1aallit Nunaani Sava1imrniunilu innuttaasut 
naqisimaneqanngitsurnik aa1ajangeeqataasinnaanerat atunngitsoortillugu 
inatsisinik tunngaviusunik nutaanik pilersitsisimannginnerrnigut 
naalagaaffiit tamalaat akomanni inuiassuit naapertuilluamerrnik 
paasinnittamerannut pisussaaffimminik naammassinnissimanersoq 
apeqqusemeqarpoq. 
Eqikkakkamik kalaallisuunngortitsisoq: Kristian Poulsen 
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Dansk Resume- Danis h Summary 
Ved dommen af 5. april 1933 i sagen mellem Danmark og Norge om 
Østgrønlands retsstilling lagde Den faste Domstol for mellemfolkelig 
Retspleje i Haag bl. a. til grund for afgørelsen, at Grønland, Færøerne og 
Island frem til fredsaftalen i Kiel den 14. januar 1814 tilhørte Norge. Denne 
artikel redegør for, hvilke konsekvenser denne del af præmisserne har for 
Grønlands og Færøernes nuværende konstitutionelle status. Som norske 
landsdele var den frem til 1814 gældende norske forfatning, 
arveenevoldsregeringsakten af 1661162, også gældende for dem. Denne 
forfatning gav kongen al lovgivende magt, men ikke nogen hjemmel til at 
ændre den af rigsdagen givne forfatning. Det påvises, at de for kongeriget 
Danmark gældende forfatninger, der er blevet sat i kraft i Grønland og 
Færøerne, kun er blevet gennemført af den der gældende almindelige 
lovgivende myndighed. Der henvises til, at der i statsretslige fremstillinger 
er enighed om, at det ikke er muligt at ændre en forfatning ved almindelige 
love, og konklusionen er, at det derfor er 1661162-forfatningen, der gælder 
for Grønland og Færøerne, hvilket yderligere bekræftes ved, at alle love, 
der er givet for Grønland og Færøerne i hele tidsrummet siden 1814, er 
udstedt i overensstemmelse med denne forfatning. Til slut stilles der 
spØrgsmålstegn ved, hvorvidt det er i overensstemmelse med Danmarks 
forpligtelser over for det internationale retssamfund at undlåde at sørge for, 
at Grønland og Færøerne på demokratisk vis får en ny forfatning. 

The starting point 
The natural starting point for an in vestigation of the constitutional status of 
Greenland and Faroe is the judgment passed on April 5, 1933 by the 
Permanent Court of International Justice in the Hague. The dispute settled 
here was between Norway and Denmark with regard to the international 
legal status ofEastern Greenland (Eastern Greenland 1933). 

The judgment agreed with Denmark that Norway's declaration of occupation 
o f Jul y l O, 1931 was a violation o f the existing legal situation and 
accordingly was unlawful and invalid (Eastern Greenland 1933: 57). 

In this connection the court came to a decision on a number of the points of 
law made by the parties with respect to Denmark's claim to have exercised 
sovereignty over Greenland for a very long period of time. 

The status of Greenland, Faroe and leeland prior to 1814 
The judgment of April 5, 1933 ineludes these remarks on the status of 
Greenland, Faroe and leeland prior to 1814: 
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"In 1380, the kingdoms of Norway and Denmark were united under the 
same Crown; the character of this union, which Iasted untill814, changed to 
some extent in the course of time, more particularly as a result of the 
centralisation at Capenhagen of the administration of the varions countries 
which were under the sovereignty of the Dano-Norwegian Crown. This 
evolution seems to have obliterated to some extent the separation which had 
existed between them from a constitutional standpoint On the other hand, 
there is nothing to show that during this period Greenland, in so far as it 
constituted a dependency of the Crown, should not be regarded as a 
Norwegian possession" (Eastern Greenland 1933: 9). 

More specifically, it is stated in the judgment: 
"Up to the date of the Treaty of Kiel of 1814, the rights which the King 
possessed over Greenland were enjoyed by him as King of Norway. It was 
as a Norwegian possession that Greenland w as dealt with in Article 4 o f that 
Treaty, whereby the King ceded to the King of Sweden the Kingdom of 
Norway, "la Groenlande .... non comprise .... ". The result of the Treaty was 
that what had been a Norwegian possession remained with the King of 
Denmark and became for the future a Danish possession. Except in this 
respect, the Treaty of Kiel did not affect or extend the King's rights over 
Greenland" (Eastern Greenland 1933: 33). 

This section of the judgment concludes with the foliowing remark: 
"In the early part of this judgment, i t has been recalled that w hen the King o f 
Denmark was obliged to renounce, in favour of the King of Sweden, his 
kingdom of Norway, Article 4 of the Treaty of Kiel of January 14th, 1814, 
excepted fromthat renuncialion Greenland, the Faroes and Iceland" (Eastern 
Greenland 1933: 46). 

The Kiel Treaty's article 4 
The two definitive provisions of the Kiel treaty's artide 4 are as follows (as 
translated and published in "Annua! Register", 1814): 
"Article IV. - His Majesty the King of Denmark, for Himself and his 
Successors, renounces foreverand irrevocably, all his rights and claims on 
the Kingdom of Norway, together with possession of the Bishoprics and 
Dioceses of Christiansand, Bergenhuus, Aggershuus, and Drontheim, 
besides Nordland and Finmark, as far as the Frontiers of the Russian 
Empire. 
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These bishoprics, dioceses, and provinces, constituting the kingdom of 
Norway, with their inhabitants, towns, harbours, fortresses, villages, and 
islands, along the whole coast of that kingdom, together with their 
dependencies (Greenland, the Ferroe Isles, and Iceland, excepted); as well as 
all privileges, rights, and emoluments there belonging, shall belong in full 
and sovereign property to the King of Sweden, and make one with his united 
kingdom" (Eastem Greenland 1933: 12). 

The treaty was written in French, and the original textis as follows: 
"Article Quatre.- SaMajestele Roi de Dannemare, tant pour Elle que pour 
Ses Successems au Trone et au Royaume de Dannemare, renonce 
irrevocablement et a perpetuite, en faveur de Sa Majeste le Roi de Suede et 
de Ses Successems au Trone et au Royaume de Suede, a tous Ses droits et 
titres sur le Royaume de Norvege, savoir les EveeMs et Baillages (:Stift:) ci­
apres specifies, ceux de Christiansand, de Bergenhuus, d'Aggerhuus et de 
Trondheim avec le Nordland et le Finmarken jusqu'aux frontieres de 
l'Empire de Russie. 

Ces Eveches, Baillages et Provinces, embrassant la totalite du Royaume de 
Norvege, avec tous les habitants, villes, ports, forteresses, villages et isles 
sur toutes les c6tes de ce Royaume, ainsi que les dependances, - la 
Groenlande, les isles de Ferroe et Islande non comprises, - de meme que 
les prerogatives, droits et emolumens, appartiendront desormais en toute 
propriet€ et souverainete a Sa Majeste le Roi de Suede, et formeront un 
Royaume reuni a celui de Suede" (Eastem Greenland 1933: 12). 

Greenland, part of Norway 
If this judgment is perused attentively, one eannot avoid seeing what has 
taken place. 

The geographical area known as Greenland became part of Norway at some 
point in the Middle Ages. The traditional date is 1261. Norway and 
Denmark formed a union, so that Denmark and Norway were no longer 
separate sovereign realms. Ostensibly, these realms constituted an 
international legal entity, united in war and peace. This does not, however, 
mean that Denmark vanished and became part of Norway, or that Norway 
v anished and became part o f Denmark. Had the latter been the case, i t w o uld 
have been quite unnecessary to mention Greenland in the Kiel treaty's article 
4. But because the kingdom of Norway still existed and Greenland was 
included in this kingdom, on relinquishing Norway it was necessary to make 
an exception for Greenland. Had this not been specified in the treaty, 
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Greenland, as well as Faroe and Iceland, would have been ceded as part of 
the kingdom of Norway. 

Did Greenland become part of Denmark? 
However, the Danish plea attempted to prove that the barders between 
Norway and Denmark had been altered during the period of union so that 
Greenland had become part of Denmark. The argumentation was put most 
strongly by Knud Berlin (1864-1954), who compiled it in a book (Berlin 
1932), which was published in connection with the case. The book was not 
part of the documents presented to the court, as it had not been translated to 
English and French in due time, but Denmark's lawyers made use of his 
well-thought out reasoning in pleading their case. 

The Hague judges were well aware that any redefinition of the barders 
between the parties to the union of Norway and Denmark must take place in 
accordance with the rules of international law. This was, for example, the 
case in the US in 1853, when the border between the states of New York 
and Massachusetts was regulated (Year-Book 1989-90: 1503). In such cases 
the agreement is settled between the competent bodies o f the legal en ti ties in 
question. An alteration of the border between states in a union can therefore 
not take place with the decision by one state alone that the other state must 
relinquish part of its territory. 

Norway presented the documents relevant to this part of the case, and was 
h e ard. 

The Agreement on Union between Norway and Denmark 
The first document was the agreement on union between Norway and 
Denmark (Eastem Greenland 1933: 134 V.5; Norges gamle love 2nd række, 
II, 1: 54f.). 

This treaty entered into in Bergen on August 29, 1450 deterrnines that 
Norway and Denmark in future will choose a common King and be united in 
war and peace. The kingdoms are to be completely equal and each realm is 
to be ruled by native-bom men. This agreement is the realletter of union for 
the coalition between Norway and Denmark (Aubert 1897: 8). 

The Bergen treaty was altered in 1661 and 1662 (Eastem Greenland 1933: 
134 V.8, Geheimearchiv [State Archives] 1856-60: 125-150). 
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The Hereditary Absolute Monarehy Aet 
This was a result of the war that Frederick III, with the consent of the 
Rigsraad2, declared on Sweden in 1657 and which led both Norway and 
Denmark to the brink of disaster. However, the dual monarchy was not 
wiped from the face o f the earth, and Frederick III came out of the war with 
greater prestige than the Rigsraad. But public opinion demanded that the 
govemment rule more effectively, and when a Rigsdag3 was assembled in 
Denmark, its negotiations ended with the three Estates passing the 
Hereditary Absolute Monarchy Aet of January 10, 1661. Special messengers 
were sent off to get the signatures of those who had left the Rigsdag early 
(Schlegel 1827: 165). Denmark now had, with the acceptance of its people, 
a new constitution, in which a significant change was that the elective 
monarchy laid down in the Bergen treaty was abolished. In faet, the 
assembled three Estates elected a King once and for all, for the new 
constitution determined that the throne was to be inherited by the rightful 
heirs of the King, begotten in lawful marriage. If there were no male 
descendants, women could be considered. The Estates also decided that 
Frederick III himself was to draw up a law more closely determining the 
rules for the order of succession and the goveming of the country. 

This new Danish constitution was written in three almost identical copies, 
one for each of the three Estates (nobility, clergy and commoners). The 
original Hereditary Absolute Monarchy Aet can be seen in the National 
Arehives and is also found in a diplornatic reprint (Geheimearchiv 1856-60: 
125-143). 

A special Norwegian Hereditary Absolute Monarehy Aet 
Since elective monarchy had been abolished in Denmark, it was necessary 
to obtain Norway's agreement to the alteration of the Bergen treaty on this 
point; otherwise, the continned existence of the union could be at stake. This 
was the reason that a Norwegian Rigsdag was called in 1661, in Akershus in 
what is now Oslo, where, on August 7, 1661, the three Norwegian Estates 
passed and signed a Norwegian Hereditary Absolute Monarchy Aet, which 
gave the King the samepowersin Norway as the Danish Rigsdag had given 
him in Denmark. 

2 In the Rigsraad some mernhers of the highest nobility and (befare the reformation of 1536) the 
church reigned over the realm together with the King. 
3 In a Rigsdag (befare 1661) representatives o f all the Estates convened to deeide on very 
important matters. In 1848 this name was used for the Danish Constitutional Convention. 1849 
to 1953 this term W'ls used for both houses of the Danis h Parliament (landsting and folketing). 
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leeland and Faroe 
But did this constitution also apply to the more remote parts of the 
Norwegian realm, which had not been represented at the Rigsdag at 
Akershus? 

This question has been thoroughly debated, especially as regards leeland's 
position in the realm of Norway. The point of view put forth by Knud 
Berlin, on which there is widespread agreement, is that the leelanders, who 
as a rule were unable to meet for the relevant assemblies on time, "in the 
Centuries previous to Absolutism, yea, even in the entire Period after the 
Union with Norway [of 1262], [have] regarded it as naturalthat leeland with 
no further Ado was bound by the Laws and Agreements on the supreme 
Govemment ofthe whole Realm" (Berlin 1911: 133 f.). 

Since this was the case for leeland, there could be no doubt that the same 
applied to Faroe. Norway was divided into four statutory areas, and Faroe 
belorrged to that of the Norwegian Gulating. Christian IV' s Norwegian La w 
of 1604 had also been put into effect in Faroe, which for natural reasons was 
a special area o f promulgation. 

It would therefore be fairly hopeless to argue that the new Norwegian 
constitution was not valid on leeland and Faroe, since it had been adopted 
by a legally assembled Rigsdag in Norway. 

TheFinmark 
Another part of Norway that was not represented at the Rigsdag was the 
Finmark. No one hasevereven hinted that the Finmark at thistime was not 
part of Norway, or that the Hereditary Absolute Monarchy Aet did not apply 
there. The reason, of course, is that the peace treaty in 1814 stated that this 
area in future was to be part of the kingdom of Norway, making an y further 
discussion o f this point pure ly hypothetical. 

Greenland 
Greenland was, as previously mentioned, alsopart of Norway, and Frederick 
III was extremely interested in everything to do with this part of his 
Norwegian realm. 

Thus the King had granted a trading company formed by the powerful 
General Customs Inspector, Henrik MUller (Gad 1946: 21), permission to 
sail to "the widely conceived land of Greenland, whose navigation for man y 
years' time has been unused and unknown". A result of this effort was that 
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the King in 1654 at Gottorp Castle could greet three of his subjects who had 
been taken captive on the coast of Greenland by David Dannel on his third 
expedition to Greenland (Bobe 1936: 16f.). 

Norwegian constitution promulgated in leeland and Faroe 
lt is in this light that we can view the action taken in the summer of 1662 to 
further confirm the Norwegian Hereditary Absolute Monarchy Aet. While 
no delegation was sent to ensure that the inhabitants of the Finmark could 
participate in this decision-making process, two more copies of the 
Norwegian Hereditary Absolute Monarchy Aet were sent to leeland and 
Faroe. So there are five copies of the Norwegian Hereditary Absolute 
Monarchy Aet : one for each of the three Estates, and one each for leeland 
and Faroe. The leader of the delegation was a Norwegian, Henrik Bjelke, 
who, as well as being an admiral and a war hero, was also the Amtmand for 
leeland, a member of the Rigsraad and the man who in 1661 had 
accompanied the Crown Prince to the Rigsdag in Oslo to receive the 
hornage due to the heir to the throne, and to partake there in the passing of 
the Norwegian Hereditary Absolute Monarchy Aet. 

The version of Norwegian history in use around 1814 says of this that the 
assembled Estates and the Rigsraad relinquished their shares in the business 
of govemment to King Frederick III, along with elective monarchy, and the 
open letter thus proclaiming was signed by those so empowered by the 
Estates, which took place in Norway on August 7, 1661, "1662, the 28th 
Julius in leeland and the 14th Augusti in Faroe" (Gebhardi 1778: 117). 

The leelandie copy was signed in K6pavogur (now a suburb of Reykjavfk). 
On Faroe, the ceremony took place at an extraordinary Lagting in T6rshavn. 

"Underlying Islands" 
The documents for leeland and Faroe differ in one detail from the 
Norwegian. In both, it states that the aet applies to leeland/Faroe and the 
"underlying islands" (Geheimearchiv 1856-60: ibid.). 

With this, the great work o f the constitution w as finished and the King could 
begin to write the law on succession and govemment for which he had been 
authorised by the citizens of Denmark and Norway. This law is dated 
November 14, 1665, and was called the Aet ofRoyalty. 

The new Great Seal o f the Realm w as used to seal this Aet. 
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In the above-mentioned history of Norway, it is said of the Norwegian coat 
of arms: 
"The Coat of Arms of the Norwegian Realm is a golden lion, crowned, 
rampant on a red field, facing left, and grasping a curved halherd in its four 
claws. Under the Kings Christian IV and Frederick III, the arms of leeland, 
Faroe and Greenland were incorporated into the Royal Seal. In the shield of 
leeland, which is red, there is a white stockfish, crowned; in that of Faroe, 
which is blue, a white spotted goat or ram; and in that of Greenland, which 
is also blue, a white bear" (Gebhardi 1777: Cxiii f.). 

Gad' s history of Greenland expresses it as follows: 
"A further witness to the royal interest in Greenland lies in its new coat of 
arms; a passant, later rampant polar bear on a blue field, which was 
incorporated into the other seals of the provinces and hereditary lands. This 
Great Seal probably originated in connection with the Aet of Succession of 
1665; i t appears as far as w e kno w for the first time in connection with the 
sealing of this law. In the fashion of the time, it was thus confirmed that the 
claim of sovereignty over Greenland was no mere empty phrase. lt was now 
apparent to all, at home or abroad, who saw this seal, that the Danish­
Norwegian King regarded this territory as part of the lands and realms to 
which he was heir, and it was this right among others, on which his 
hereditary right to rule rested" (Gad 1978: 286 f.). 

This last sentence probably does not mean that Finn Gad thinks that the 
King's absolute right to rule rested on his hereditary right to Greenland! On 
the contrary, what is being expressed is that Greenland belonged to Norway, 
and by inelucting Greenland's arms in the Great Seal of Norway, the King is 
emphasising that he regards Greenland as belonging to the kingdom that had 
now given him the absolute right to rule. 

The formulation with the islands under leeland and Faroe was common in 
the King's letters to leeland and Faroe. But the possibility eannot be 
excluded that the King thought that it would strengthen his undeniably weak 
claim on Greenland if foreigners leamed that he had used thi s formulation in 
leeland and Faroe, for in it, it was possible to interpret a message that 
Greenland was included in the "underlying islands" belonging to leeland and 
Faroe. The King attempted to further renew the connection to Greenland, 
but with no success. Sea captain Otto Axelsen is thought to have been 
shipwrecked on his secondjourney there in 1671 (Bobe 1936: 18). 
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It was not until the efforts of the Bergen Company, with the settlement 
established by Hans Egede in 1721, that Greenland w as definitely confirmed 
as a Norwegian territory. Since Greenland's coat of arms was included in the 
Great Seal of the Realm which signed the Aet of Royalty, along with the 
other Norwegian provinces to which the Hereditary Absolute Monarchy Aet 
applies, it would have been unreasonable to assume that the Norwegian 
Constitution was not valid for this area within the boundaries of the 
Norwegian realm. 

Judges Walther Schi.icking and Wang Chung-Hui had certain reservations 
with respect to recognizing this type of historically determined sovereignty 
over all of Greenland (Eastern Greenland 1933: 78), but the majority of the 
court did not share their doubts and could with no reservations, with the 
concurrence of the Danish ad hoc judge, state that Greenland as well as 
Faroe and leeland belorrged to Norway in 1814. 

Could the King move horders between states? 
But since the King had the absolute right to rule, could he not then alter the 
horders between the realms, so that one realm increased its territaries at the 
expense of the other? W as he not the personification o f the competent 
government with the authority to make such a change? 

Not so. 

To be sure, he did have the absolute right to rule, but his power was based 
on the acceptance of the Rigsdag. One of the few !imitations the Rigsdag 
had placed on the King's absolute power concerned just this possibility. For 
the Norwegian Hereditary Absolute Monarchy Aet states that one of the 
things the King could not do, was to "dismember" the realm. To dismernher 
means to chop off the limbs o f a bod y, so in this case i t means that the King 
did not have the authority to alter the horders of the realm. The Hereditary 
Absolute Monarchy Aet specifically forbids any division in favour of other 
mernhers of the royal family, of the type in which Schleswig was partitianed 
off from the Danish realm. But since dismembering was expressly 
forbidden, a consequence must be that neither could the King carry out any 
such operation in favour of the other realm, without the authority of a newly 
assembled Rigsdag in each of the realms. This is already a consequence of 
the agreement o n union and the rul es o f international la w. 
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The word "Denmark" in the Kiel treaty 
There are two words of decisive importance in the interpretation of the Kiel 
Treaty. 

One o f these is "Denmark". What does thi s word mean in the context of the 
tre a ty? 

In 1850, the famous Danish jurist, Anders Sandøe Ørsted (1778-1860), 
wrote a book in which he argued for the continuance of the United 
Monarchy, i.e. that Schleswig, Holstein and Lauenborg should continue to 
be united with Denmark (Ørsted 1850). 

In the book he painstakingly explains how a union has developed over the 
centuries between these duchies, with their common government, on the one 
hand, and the kingdom of Denmark on the other. Further, he says: 

"In Relation to foreign States, these [i. e. the Duchies] certainly do not 
constitute any special political Body; they are ordinarily not mentianed 
separately in Treaties; but the whole monarchy united under the sceptre of 
the King is designated by the Name of Denmark. On this Unityin Relation 
to foreign States the common Flag furthermore bears Witness to " (Ørsted 
1850: 223). 

The ambiguous concept of "Denmark" 
What Ørsted points out here is that, in Danish legal language, there is a clear 
precedence for the use of the name Denmark in two senses. One, ("Denmark 
l") is the designation for the Kingdom of Denmark. In the other sense 
("Denmark 2"), "Denmark" is the designation for the "entire monarchy 
united under the sceptre o f the King". 

How stringently this distinction is made can be seen in the faet that when 
Denmark, in the Versailles peace treaty of June 28, 1919, was granted the 
northern part of the Duchy of Schleswig, it was laid down in law no. 351 of 
July 9, 1919, that these territones were to be called the provinces of 
Southern Jutland, and included in the "kingdom" (Karnov 2000: 82). The 
treaty only determined that they were to belong to "Denmark 2". The law 
made them part o f "Denmark l". 

There is no clause in the Bergen treaty prohibiting such a practice, for there 
is nothing in it about the name of this entity in internationallaw. If we look 

2 FLR (2002) 170 



Zakarias Wang: The Constitutional Status of Greenland and Faroe 

at the aet of union between Scotland and England in 1707, it is far more 
concrete in this respect. Namely in stating: 

"That the two Kingdoms of Scotland and England shall upon the first day of 
May next ensuing the date thereof, and forever after be united into one 
Kingdom by name of Great Britain" (Geater and Crosby 2001: 40). 

Another well-known consti tution took this problem in to account in 1787: 
"W e, the people of the United States, in order to form a more perfect union, 
establish justice, insure dornestic tranquillity, provide for the common 
defence, promote the general welfare, and secure the blessings of liberty to 
ourselves and our posterity, do ordain and establish this Constitution for the 
United States of America" (Webster 1978). 

"Denmark" in treaties 
Since a camparable clause is lacking in the treaty of union between Norway 
and Denmark, the authorities issuing new treaties were free to deeide how 
the entity they represented was to be designated in any treaty entered into 
with foreign powers. 

Here it is worth mentioning that the problem of such amalgamated entities 
without an official name was known in other cases. "Austria" and "Prussia" 
had the same problem (Gustafsson 1985: 21). How did the diplomats tackle 
this problem? 

In rare cases, such as in the treaty of alliance with Holland in 1673, the 
designation Denmark-Norway is used (Aubert 1897: 56). In one case of 
1751 even Norway is said to be the entity concluding the treaty (Castberg 
1964: 89). But already earlyin the union there is a tendency for Norway to 
disappear into the concept of Denmark. Gradually it comes to the point that 
even Norwegian herring become "hareng de la peche danoise" in the treaty 
with France of September 30, 1758 (Aubert 1897: 58). In the treaty of 
Jonkoping, December 10, 1809, the Finmark is said to be "de la domination 
danoise" (ibid.). 

Especiaily ·near the end of the period, it had become common to use 
"Denmark" in the sense of "Denmark 2". There was no difficulty in this, for 
everyone knew that even though Denmark was given as the contracting 
party, i t was not only the Kingdom of Denmark, but all the King' s lands that 
were bound by an agreement signed on behalf of "the entire monarchy 
united under the sceptre o f the King". 
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The Kiel treaty of 1814 
As an example of thi s practice, Ørsted uses the peace treaty with Sweden, on 
January 14, 1814 [Ørsted 1850: 223 note**)]. 

A. S. Ørsted had been assessor (judge) at the municipal court and the 
Supreme Court until, in 1813, he became a deputy in the Danish 
Chancellery, which was the supreme gavemmental organ for the intemal 
affairs of Denmark and Norway. He was thus involved in all practical 
questions with regard to the peace treaty. He also had power of attomeyfor 
the chancellery (generalprokurør) from 1825-48. The person in this position 
was the legal adviser to the crown and all drafts of royal decrees were 
subrnitted to him for consideration. After his outstanding career during the 
absolute monarchy, he became a member of the constitutional national 
as sembly and the Landsting, and Prime Minister of Denmark from April 21, 
1853- December 12, 1854. 

He had thus been closely involved with all aspects of the intemal 
implementation of the Treaty of Kiel, and his comments on thi s international 
agreement have considerable weight. 

What A. S. Ørsted says in his book on the United Monarchy is therefore 
plainly, that "Denmark" in the treaty of Kiel exclusively designates 
"Denmark 2", i.e. "the entire monarchy united under the sceptre o f the 
King", and not "Denmark l": "the Kingdom of Denmark". 

The concept of Denmark in The Hague judgment 
In what sense did the court at The Hague in 1933 then use the word 
Denmar k? 

There is no doubt here. 

The court uses the word in the sense that, according to Ørsted, it has in the 
Kiel treaty ("Denmark 2"). lt is this monarchy united under the sceptre of 
the King that on July 10, 1931 had sovereignty over all of Greenland 
(Eastem Greenland 1933: 64). 

After 1814, Greenland, Faroe and leeland were therefore still united with 
Denmark, but there had been no change in their legal status in the union 
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with the kingdom of Denmark. They were still subject to the Bergen treaty's 
provisions stating that they were to be together with Denmark and have their 
King in common with this realm. Greenland, Faroe and leeland therefore 
now composed a legal entity in the union with Denmark, of which union the 
ducbies were also a part until1864. 

In the entity comprising Greenland, Faroe and Iceland, the constitution in 
1814 was the Hereditary Absolute Monarchy Aet passed in 1661162. 

"Dependency" in the text of the treaty 
The other word that is decisive for the interpretation of the treaty is the word 
"dependency". Greenland, Faroe and leeland were designated as 
dependencies in the Kiel treaty; could they then be integrated parts of 
Norway? 

The treaty is written in French, and the word used is "dependances". In 
French one can say "Les iles Loyaute sont une dependance de la Nouvelle­
Caledonie" (Larousse 1972). The English translation uses the same word: 
"dependency". In English, "dependency" is defined as: "a land or territory 
geographically distirret from the country goveming it, but belonging to it 
and subject to its laws" (Webster 1979). 

Therefore, "dependances" means an area subject to the country to which it 
be1ongs, without being an integratedpart o f i t. 

Is this a correct description of Greenland, Faroe and Iceland? 

Naturally, one can say that they are geographically separate from Norway; 
but were they subject to Norway? 

If we look at justone of them (they are placed in one common category in 
the Kiel treaty), and analyse the status of Faroe, we find that Christian IV's 
Norwegian law was valid there in 1662. In artide 11 of this law, it states 
that the oath of allegiance must be swom to "my gracious King and Lord, 
and the kingdom ofNorway" (Castberg 1964: 84). 

Why swear allegiance to Norway and not to Faroe? 

The answer is obvious. Faroe was part of the kingdom of Norway. There 
was nothing in the King's title to show that he was King of Faroe (or 
Greenland or Iceland), forthat was given, in that he was King ofNorway. 
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Until the reformation in 1536, the Catholic bishops of Faroe, leeland and 
Greenland were swom members of the Norwegian Rigsraad, among those 
choosing the King and proclairning his coranation charter, which at that 
time was the written constitution of the kingdom. The citizens of Faroe had 
thus had a part in deciding how the realm of which they were an integrated 
part was to be ruled. In 1662, they had accepted the decision of the 
Norwegian Rigsdag that the King was to be given absolute monarchy. The 
constitution of Norway was their constitution. They were an integratedpart 
of Norway, just as Amager was an integratedpart of Denmark. Their status 
could therefore not be compared to that of "dependances", because these 
have no hand on the tiller of state, but are ruled from afar by a Iegally 
superior entity. 

"Dependances" and "Dependencies" 
Then how did it happen that these areas were termed "dependances" in the 
treaty? 

The explanation is that with the Hereditary Absolute Monarchy Aet, 
everyone living in the kingdom of Norway had given the King jura 
majestatis, i.e. all legislative, executive and judicial power. The King 
therefore had a completely free hand as to how he ruled his realm, and if he 
so pleased, could use the term "dependencies" for parts ofhis realm. But this 
did not alter their status of being inseparable parts of their kingdom, which 
they had enjoined the King not to dismember. 

Thus in the Danish language there was no doubt as to how the word 
dependency was to be understood with regard to these three areas. But this 
word did not mean the same as the French "dependance", which was used in 
the treaty. 

So how does one interpret the treaty in this respect? Does one stress the 
French meaning of the word, and say that because in this language it 
designates a subordinate administrative area, then Greenland, Faroe and 
leeland must have been subordinate to Norway in 1814, or is it outweighed 
by their constitutional status, laid down in the Hereditary Absolute 
Monarchy Aet, as parts of the Norwegian kingdom on an equal footing with 
all other parts? 

The choice between these two interpretations eannot be difficult. 
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A treaty eannot alter the past. The purpose of a peace treaty is to procure 
peaceful conditions between the warring parties. The price of peace can be 
the relinquishing of lands, and the new barders must be unequivocally 
specified in the wording of the treaty. 

The negotiators in Kiel decided in 1814 that the part of the Norwegian 
kingdom comprising Greenland, Faroe and leeland was not to be 
relinquished to Sweden. The diplomats knew that these areas had been 
termed "dependencies", and they found that this word could probably be 
translated as "dependances" in French. The u se o f thi s French term c an in n o 
way alter the legal status of the area prior to 1814, and that means that the 
only thing the treaty determines is that this area is not to be relinquished to 
Sweden. The treaty makes no comment on the constitutional status of this 
area prior to 1814, in 1814, or after 1814, a faet clearly expressed in the 
judgment from 1933. 

W ere the dependencies colonies? 
W as Greenland, for instance, not a colony? 

Greenland, Faroe, and leeland all had the same legal status in relation to the 
Hereditary Absolute Monarchy Aet and the treaty of Kiel. In the same way 
that the King could term them dependencies, he could also term them 
colonies, and frequently did. But not only the King used this term, so did the 
inhabitants o f the areas. 

In the preface dated June 18, 1773 to the dictionary of the Faroese language 
written by the Faroese Jens Christian Svabo (1746 -1824), he says: "Since 
Faroe is a Norwegian colony and its first inhabitants were Norwegians, there 
can be no doubt that the language was in the beginning the same as that 
spoken in Norway ofthe time" (Svabo 1970: XIII). 

He uses the word colony in its original sense, as meaning a new settlement, 
and both Faroe and leeland were considered Norwegian settlements, as was 
Greenland at that time. 

The judgment states: 
"It is now known that the settlements must have disappeared at an early 
date, but at the time there seems to have been a belief that des pi te the loss o f 
contact and the loss of knowledge o f the whereabouts of the settlements, one 
or both of them would again be discovered and found to contain the 
descendants of the early Settlers" (Eastem Greenland, 1933: 29). 
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As late as 1814, it was considered possible that there was a Norwegian 
colony on the east coast of Greenland, the so-called Austrbygo (East 
Settlement). In the above-mentioned history of Norway, one could see that 
"In the eastern Mountains live still, according to the natives, some foreign 
people, who perhaps descend from the old Norwegian Greenlanders" 
(Gebhardi 1777: CVIII). It was only Graah's journey to the east coast in 
1829/30 that confirmed that at any rate, there was no Austrbygo south of 6Y 
N latitude (Bobe 1936: 21), which not unnaturally led all the experts to 
conclude that there could be no Norwegian colony at all in Greenland. But 
because this condusion had not been reached earlier, Greenland, like Faroe 
and Iceland, was included in the constitution of 1661162 and came into the 
same category as the other two groups of islands in the peace treaty of 1814. 

The discussion of the Treaty of Kiel in legalliterature 
Clearly, a correct understanding of the constitutional status held by 
Greenland and Faroe in 1814 is necessary for the consideration of their 
current legal status. 

What, if any, traces of the judgment passed on April 5, 1933 by the 
Permanent Court of International Justice in the Hague, have since been 
found in internationallegalliterature? 

Frede Castberg 
The Norwegian JUnst Frede Castberg (1893-1977) commented on the 
judgment in his Constitutional Law (Castberg 1964). 

Castberg treats the development of constitutionallaw in Norway extremely 
thoroughly. He stresses Norway's Hereditary Absolute Monarchy Aet from 
1661, and concurs with Aubert's assertion that it is the fundamental 
constitutional law of the Norwegian State (Castberg 1964: 88). Castberg 
concurs with the Danish State Archivist C. F. Wegener's (1802-93) 
documentary proof that the Hereditary Absolute Monarchy Aet passed in 
leeland and Faroe is a variant of the Norwegian (Geheimearchiv 1856-60: 
143-150). To Castberg, it is therefore given that Greenland, Faroe and 
leeland belorrged to Norway until 1814. But he does not touch on the actual 
constitutional status of this part of the Norwegian kingdom in 1814, nor 
does he consider the consequences of their status at that time for their 
subsequent constitutional development. 
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Poul Andersen 
In Denmark, the jurist Poul Andersen (1888-1977) wrote his deseription of 
eonstitutionallaw after the judgment in the Hague. He follows thi s judgment 
with regard to Faroe and Norway being eonneeted to Denmark in 1380 
(Andersen 1954: 83). But then he says that after 1537 Faroe, like the 
remaining Norwegian dependeneies, was ruled by the King of Denmark. 
This was one of the Danish arguments presented to the eourt, whieh, 
however, based its judgment on the faet that the King ruled Faroe as King of 
Norway. That the King of Norway was also the King of Denmark aeeording 
to the treaty of Bergen, whieh is not mentianed by Poul Andersen, does not 
alter the faet that he was not the regent of Faroe in his eapaeity as King of 
Denmark. 

Poul Andersen mentions the Hereditary Absolute Monarehy Aet, in that he 
states that the Faroese, like the Icelanders, signed it in 1662. However, he 
does not point out that what they signed was the Norwegian Hereditary 
Absolute Monarehy Aet. 

He says, agreeing with the judgment, that their separation from Norway in 
1814 did not bring about any signifieant ehange in their status (Andersen 
1954 ibid.). However, no more than Castberg does he explain the aetual 
eonstitutional status o f the islands at that time. 

With respeet to Greenland, he refers to the judgment from the Hague 
(Andersen 1954: 89, note 1). Here, he states, in eomplete aeeord with the 
judgment, that "the relinquishing of Norway in 1814 did not inelude 
Greenland, any more than it did leeland and Faroe" (Andersen 1954: 90). 
But he does not explain the eonsequenees of this statement for the 
understanding of the eonstitutional status of Greenland, Faroe and Ieeland, 
either then or later. 

AlfRoss 
Alf Ross (1899-1979), in his study of eonstitutional law, has no mention 
whatever of this judgment (Ross 1966). In his textbook on intemationallaw, 
he has a few remarks on the judgment (Ross 1972: 173 f.), but he does not 
explain the eonstitutional status of Greenland and Faroe after 1814. He has 
an aeeount of the judgment in his easebook on international law, but does 
not quote the eourt's remarks on the status o f this legal entity in 1814 (Ros s 
1967: 171-177). 
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Frederik Harhoff 
Frederik Harhoff ( 1949-) has written a dissertation o n the constitutional 
status of Greenland and Faroe in relation to Denmark (Harhoff 1993). For 
thi s thesis he became Dr.jur. at the University o f Copenhagen. 

Firsti y, i t can be noted that Harhoff has not Iisted the judgment in the Hague 
among the sources for his book in his references or in the boak's text, nor 
has he discussed the importance this judgment might have for the subject of 
the dissertation. Nor does he mention the Hereditary Absolute Monarchy 
Aet, neither the Danish nor the Norwegian version. 

Harhoff says that Denmark and Norway were united in 1380 and that with 
this Faroe, Greenland and leeland also became subject to the Danish King 
(Harhoff 1993: 44f). Thisis in direct contradietion to the judgment from the 
Hague, which states that the King ruled these areas in his capacity as 
Norwegian King. 

Next, Harhoff says that Faroe was transferred to the diocese and county of 
Sealand in 1709 and was thus completely separated from Norway (Harhoff 
1993: 45). 

This was one of the pleas presented by Denmark in the Hague. The 
Norwegian lawyers shot the argument full of holes and brought forth among 
other things a letter written from the Chancellery on June 7, 1842 to the 
Prefect and the Bishop of the diocese of Sealand. In it, their attention is 
drawn to the faet that, in s pi te of Faroe being under the administration o f the 
diocese of Sealand, it was neither part of this diocese nor of the kingdom, 
since until 1814 it had been part of Norway, and Norwegian law was still 
valid there (Appendix to Duplikk 1932: 269). The History of Norway has 
the foliowing to say on this question: "The Dean of Faroe and Greenland is 
subject to the Bishop of Sealand, because all ships travelling to these 
deaneries depart from Capenhagen and the deans can therefore more 
conveniently make their reparts to Capenhagen than to Norway" (Gebhardi 
1777: CXII f.). The Norwegian argument resulted in the court rejecting this 
as well as all other Danish claims that Norway in 1709 - or at any other time 
prior to 1814- had been dismernbered in contravention with the provisions 
of the Hereditary Absolute Monarchy Aet (which in itself would have been 
a serious charge against Denmark). Therefore, the court could state with 
authority that Faroe belonged to Norway in 1814; something it could not 
have done if the argumentation put forth by Harhoff had won the acceptance 
o f the court. 
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Remained in Danish bands 
Furthermore, Harhoff, says: "When the Danish King was forced by the Kiel 
peace treaty of January 14, 1814 to relinquish Norway to the Swedes, Faroe, 
leeland and Greenland remained in Danish hands" (Harhoff 1993 ibid.). 

The expression is almost the same as that used by the court in 1933, in the 
sentence: 
"The result of the Treaty was that what had been a Norwegian possession 
remained with the King of Denmark and became for the future a Danish 
possession" (Eastem Greenland 1933: 33). 

The decisive word in this sentence is "remained". The meaning of that word 
is "to continue; to go on being; as, he remained a cynic" (Webster 1979). 
With this word the court says that their status was the same after, as it was 
prior to, 1814. Since the court lays such emphasis on the faet that prior to 
1814 they had been part of the kingdom of Norway, which was united with 
the kingdom of Denmark, by using the word "remained", it states that after 
January 14, 1814, they continned in this union. It is this union, this united 
monarchy ("Denmark 2"), which, as shown by Ørsted, is designated 
"Denmark" in the treaty, and whose ruler is designated in the treaty as "Sa 
Majestele Roi de Dannemare". 

The court strongly emphasises that the only change in the status of 
Greenland, Faroe and leeland in 1814 was that an intemationally recognised 
border was established between the new Norwegian realm, which was 
united with Sweden, and the part of the previous Norwegian realm which 
continned to be united with Denmark. It w as neither the task of the court nor 
of the treaty to determine the constitutional consequences for this legal 
entity, which continned to be a part of the monarchy united under the 
sceptre of the King. This must naturally be determined constitutionally by 
the relevant competent bodies. 

What does this mean in relation to the current question? 
Can the faet that Greenland, Faroe and leeland had a different constitution 
than the kingdom of Denmark in 1814 have any bearing on their 
constitutional status today? 

In order to treat this question, we must look at the legal gradation, with the 
three steps of: l) Constitution, 2) Law, and 3) Ordinance (Sørensen 1973: 
29). 
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It is typical of a written constitution that it deterrnines how other rules of 
law are to be drawn up. If the constitution is to be altered, it must be done 
according to a specific procedure. "This means that any alteration of the 
structure established by the constitution eannot be carried out by the same 
method applied to the creation of other rules of la w" (Sørensen 1973: 29). 

The validity of a law depends on its being passed in the manner preseribed 
in the constitution and on its contents being compatible with the provisions 
of the constitution. If the law is not passed in the correct manner or its 
contents are in conflict with the constitution, it is legally defective (Sørensen 
1973: 29). 

Administrative regulations or decrees are subject to the law. It can be 
determined by law which authorities can issue decrees, as well as the 
procedure to be followed, and the content any such decree should have. If 
these conditions are not fulfilled, a decree can be overruled by the courts 
(Sørensen 1973: 29 f.). 

Why is a constitution put into effect? 

Just as any norm, written or not, arises based on people's need for security in 
interaction, in every society there is a need for rules organising the 
goveming o f the state. 

These constitutional norms have generally been unwritten, but mank:ind's 
inherent need to create arder in his existence has meant that written 
constitutions have appeared in one state after another. 

What happens when we get a written constitution is that the body issuing the 
constitution defines the rules of the state in question with regard to the 
supreme bodies of the state: those who, according to Montesquieu (1689-
1755) issue laws and with the authority of these laws make administrative 
and juridical decisions (L'Esprit des Lois 1748). 

The decision to change or abolish a constitution must be made by the body 
issuing the constitution. 

If we apply this model to the constitution valid in 1814 for Greenland, Faroe 
and Iceland, and ask how their specific constitution could have been 
abolished, it is clear that it would have been the case if their union with the 

2 FLR (2002) 180 



Zakarias Wang: The Constitutional Status of Greenland and Faroe 

Kingdom of Denmark had ended, for according to their constitution, they 
had the monarch in common with this kingdom. This took place in the case 
of leeland with the Danish-Icelandic Treaty of Union of November 30, 
1918, according to which leeland became an independent nation on Dec. l, 
1918 (Berlin 1933: 5). After this, leeland was no longer, along with 
Greenland and Faroe, part of the legal entity united with the kingdom of 
Denmark. It was necessary to issue a new constitution in the new leelandie 
state, valid for this realm. Similarly, we must conclude that if the 
referendum called by the Danish govemment in Faroe on Sept. 14, 1946 
(which resulted in a vote of 50.7% for independence) had been 
implemented, the Faroese realm would have had to have a new constitution, 
while the Norwegian Hereditary Absolute Monarchy Aet would still have 
applied to Greenland, which continned to be united with the kingdom of 
Denmar k. 

But Faroe did not become the 75th member of the United Nations in 1946, 
and the situation in the 21st century is therefore that the kingdom of 
Denmark on the one hand, and Greenland and Faroe on the other, constitute 
a "monarchy united under the sceptre of the King". 

In contrast to the 125-year younger "Constitution of the United States", the 
Hereditary Absolute Monarchy Aet does not contain any determination as to 
what body is competent to issue a new constitution. This was quite common 
in the seventeenth century. The constitutions of the time were written in the 
coranation charters of the Kings, which naturally were of Jimited duration. 
In principle, the Hereditary Absolute Monarchy Aet was only valid as long 
as there were descendants of the reigning King, but if this was not the case, 
who was then to issue a new constitution? 

Of this, there could be no doubt. It must be the same body that had passed 
the Hereditary Absolute Monarchy Aet, namely a Rigsdag representing the 
citizens o f the realm. 

Such a Rigsdag could, of course, be assembled at any time by the reigning 
absolute monarch, if he felt there w as a need to revise the constitution. 

There was such an assembly in Denmark in 1848, resulting in the King's 
issuing, on June 5, 1849, a new constitution, which in its epilogue states that 
this new constitution abolishes the Aet of Royalty which Frederick III 
"according to the Powers invested in him by the Danish Estates" had drawn 
up (Himmelstrup and Møller 1958: 72). 
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The powers invested at the Rigsdag by the Danish Estates are the Danish 
Hereditary Absolute Monarchy Aet. The new Danish constitution, the June 
Constitution of 1849, is thus the constitution for the areas for which the 
Danish Hereditary Absolute Monarchy Aet was the valid constitution from 
January 10, 1661 until June 5, 1849. 

This means that the June Constitution eannot apply to Greenland and Faroe. 

One constitution for Greenland and Faroe, another for Denmark 
The constitutional status of Greenland and Faroe is therefore that they are a 
constitutional entity with one and the same constitution. This specific 
constitutional entity is united with the kingdom o f Denmark ("Denmark l"), 
which likewise is a constitutional entity. These two entities are joined in a 
union with a common monarch, who, as well as being the King of 
"Denmark l", is the King o f the constitutional entity of Greenland and Faroe 
and the head of state of the union ("Denmark 2"). He does not reign over 
Greenland and Faroe as King o f "Denmark l", but as King of this 
constitutional entity, in that the constitution of Greenland and Faroe 
determines that they have the same monareb as "Denmark l". 

The King has jura majestatis in Greenland and Faroe, i.e. all legislative, 
executive and judicial power. He also has the freedom to determine with 
which foreign powers he will make agreements and on what subjects. 

The King can authorise others to exercise his power. Therefore it is not 
inconsistent with the constitution that the King has deposited part of the 
legislative power with elected bodies in Greenland and Faroe as well as to 
individuals (ministers of the government) who he has requested to occupy 
themselves with legislation in this constitutional entity. 

The legislative authority in the 21st century with respect to the 
Hereditary Absolute Monarchy Aet 
If we, for example, look at the exercise of legislative authority in Faroe in 
1814, we see that the King, on March 13, 1813, had resolved, and made 
public in the Public Notice from the Chancellery of March 23 that same 
year, that: "The judge in Faroe had been issued an ordinance to hold 
extraordinary courts in the districts for the publication of royal decrees, as 
soon as they arrive in the country." 

2 FLR (2002) 182 



Zakarias Wang: The Constitutional Status of Greenland and Faroe 

The legislative body was therefore structured so that the King had been 
given legislative authority by the Norwegian people. The inhabitants of 
Greenland and Faroe have bestowed upon the King jura majestetis. lf he 
considered that it was necessary to issue a new law for those of his 
Norwegian citizens who livedin Faroe, then the law was sent up there, and 
the judge, who was a civil servant appointed by the King, was to hold courts 
in all the districts in order to promulgate the new law, so that the inhabitants 
knew how they were to comport themselves in future. Faroe was a special 
area of promulgation for ordinary laws and there was nothing new in that, 
for these islands had also been so designated in the Middle Ages, when they 
were under the jurisdietion of the Norwegian Gulating. But it was obvious 
that the legislative power given to the King only concerned ordinary laws 
and not constitutionallaws. 

There was no change in this state of affairs with the Kiel treaty of 1814. 
Laws were sent to Faroe and proclaimed there on the strength of the 
legislative power of the absolute monarch. 

On April l, 1896, a new law (no. 51) was proclaimed in Faroe on the 
authority of this Chancellery Proclamation of 1813, regarding the 
pubheation of laws and royal and ministerial decrees, regardless of the title 
under which they might be issued ( decrees, open Jetters, circulars, 
proclamations, public notices, rules, regulations, instructions, articles, etc.). 
Neither did this law give the King nor the civil servants appointed by the 
King the authority to promulgate constitutions. 

This law was replaced by law no. 735 of June 12, 1989 on the proclamation 
of laws, decrees and statutory instruments in Faroe. 

The system is completely unehanged and therefore in accord with the 
Hereditary Absolute Monarchy Aet of 1661/1662. 

Unconstitutionallaws in Greenland and Faroe 
According to the jurist Max Sørensen (1913-81), who on this point is in 
agreement with jurists all over the world, a new constitution eannot be put 
into force by an ordinary legislative body, but only by a special 
constitutional body. Here, we can refer to both the verdict of USA's 
Supreme Court in 1803 in the case of Marbury v. Madison (Heffner 1959: 
74-83), and to the verdict of the Supreme Court of Denmark in 1999 in the 
Tvind case (Ugeskrift for Retsvæsen [The Danish Law Review] 1999: 841). 
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This universal rule is of course also valid for Greenland and Faroe. 

The constitution Greenland and Faroe had in 1814 can therefore only be 
revoked if the body having the competence to issue a new constitution, 
~namely a Rigsdag elected by the citizens, meets and passes a new 
constitution instead of the still valid Hereditary Absolute Monarchy Aet 
from 1661162. 

This has not taken place, and therefore the constitution of Greenland and 
Faroe is unchanged. 

Nevertheless the argument has been advanced that the constitution of the 
kingdom of Denmark has become the constitution of Greenland and Faroe. 
This is partly true. With the authority vested in the King's power to put 
ordinary laws into effect in Greenland and Faroe, he has authorised his 
ministers to proclaim in Faroe the constitutions established for the kingdom 
of Denmark in 1849, 1855, 1863, 1866, 1915 and 1920, as well as the 
present constitution, from June 5, 1953, which also has been proclaimed in 
Greenlan d. 

The Danish constitution of June 5, 1849 was registered in extraordinary 
courts in the districts of Faroe on Dec. 1st, 6th and 21st, 1849, and on Feb. 
16 and March 27, 1850 (Wang 1988: 156, Thorsteinsson 1990: 161). 

In the fall of 1850 the draft of a law on elections in Faroe to the Rigsdag in 
Denmark was brought before the Rigsdag. A. S. Ørsted protested in the 
Landsting against the Faroese being included under this new system without 
being given the opportunity to express their own wishes. This caused the 
Minister ofthe Interior, Matthias Hans Rosenørn (1814-1902) to declare: "It 
eannot be denied that this system, airned at bythis draft of an electorallaw, 
and which the constitution, I believe, also has had in mind, can have its 
irregularities. If one is to characterise this system, one might almost refer it 
to a legislative union, one eannot say that with it any incorporation is airned 
at" (Rigsdagstidende 1850, Landstingets Forhandlinger [The official report 
of parliamentary proceedings, proceedings in the Landsting]: 874). He even 
says that this system "grants them quite the same position as they have had 
hitherto" (ibid 875). 

It was Rosenørn who had ordered the proclamation of the June constitution 
in Faroe. lt is therefore interesting to see that he was so uncertain with 
respect to the consequences his official order had had for the constitutional 
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status of Faroe. It can be added that neither was the legislative union he 
predicted realised. 

This is a matter of course, for when a constitution is only put into effect by 
an ordinary legislative body it has no validity as a constitution, but only as 
ordinary law. The authorities that are to administer such a law must deeide 
on the extent to which it can be used without derogating the valid 
constitution. 

A number of the provisions to be found in the Danish constitution can with 
no further ado be put into effect in Greenland and Faroe by virtue of the 
legislative power conferred on the King by their citizens. Since he has jura 
majestatis, i.e., the unlimited power of the absolute monarchy, he can 
without doubt deeide that the citizens are, for example, to have freedom of 
speech. Thi s type of provision is, of course, valid, in spite of being part of a 
law which is unconstitutional on other points. 

What then is the case in this respect with regard to artide 3 of the current 
Danish constitution, which puts Montesquieu's teaching on the division of 
power in to effect in the administration o f the Danish state, so that legislative 
power li es in the hands o f the King and parliamen t? 

In Greenland and Faroe, the King still has this power. There is, of course, no 
provision preventing the King from placing a bill on Greenlandie and 
Faroese matters before Parliament if he considers it desirable to hear their 
opinion, but he has, as we know, also determined that the Home Rule 
parliaments (hjemmestyrerne) are to partake in his legislative power. The 
competence of the Home Rule parliaments is therefore not delegated by the 
Danish Parliament, but by the King, on whom it has been conferred by the 
citizens of Greenland and Faroe. 

There is nothing new in this. In 1814 there was a Lagting in Faroe which, by 
virtue of its judicial authority, participated in decision-making with regard to 
the regisiration of laws. It had pleased the King to maintain this democratic 
element in his absolutist reign right from the inception of the absolute 
monarchy, but in 1816 he decided to abolish the Lagting. In 1852, it was re­
established by the King, in that a law so deciding was registered in the 
districts in accordance with the public notice of 1813. The idea that the 
Lagting was now simply a municipal body was not shared by the King's 
Minister of Justice, who, on March 29, 1860, stated that the Lagting is "a 
Representative of the People, whose main Task is advisory Participation in 
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legislative Cases, notwithstanding that in Addition to this it has the Task of 
treating and deciding on municipal Affairs" (Lovsamling (Statute Book) 
1901: 147 f.). 

The result is that all laws pertammg to Faroe up until now have been 
carefully decreed by the absolute monarch and those he has authorised to 
practice his legislative powers. 

In Greenland it has a1ways been accepted that the citizens have their own 
legislative bod y, in that common la w is considered part o f the legal basis for 
the courts. But the laws put in force in Greenland by the King were sent to 
the settlements. There was no specific procedure of prodamation for these 
laws, and therefore they were printed in the Law Gazette of Denmark, but 
were, of course, not valid until they arrived at the widespread settlements 
(Kamov 2001: 86, note 12). 

Treaties imposing democracy on "Denmark 2" 
In democratic states, questions of the compatibility of ordinary laws with 
constitutional laws can be put before independent courts. According to the 
constitution valid in Greenland and Faroe, not only legislative but also 
judicial power lies with the King. Courts processing ordinary cases in 
Greenland and Faroe are therefore not competent to deeide on the possible 
incompatibility o f prodaimed la w s with the valid constitution. 

This is one of many proofs that the constitutional status of Greenland and 
Faroe today is not in accordance with the responsibilities accepted by 
Denmark when it became one of the faunding mernhers of the United 
Nations in 1945. In artide 55 of the Charter, member countries accept the 
obligation to "promote universal respect for, and observance of, human 
rights and fundamental freedoms". According to the Universal Dedaration 
o f Human Rights, artide 21: "The will of the people shall b e the basis of the 
authority of govemment; this will shall be expressed in periodic and genuine 
elections which shall be by universal and equal suffrage and shall be held by 
secret vote or by equivalent free voting procedures". 

The most basic freedom we can imagine is the freedom to deeide on the 
constitution under which one is to live. Greenlandees and Faroese had this 
freedom as citizens of the kingdom of Norway until January 14, 1814, and 
according to the Hague judgment of 1933, their legal status should be 
unchanged. 
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But when Denmark (l) got a new constitution in 1953 the question was put 
to the electorate in a referendum. In order to ratify the constitution, 45% of 
the electorate had to vote yes, which they did, with 46% voting yes. But in 
Greenland and Faroe this constitution was afterwards put into effect by royal 
decree as an ordinary law, in spite of not having been put to the Greenland 
electorate in a referendum, and of only being accepted by 6.7% of the 
electorate in Faroe. 

Denmark has ratified the United Nations Charter and the Convention on 
Human Rights as well as the International Covenant on Civil and Political 
Rights without any reservations as to the validity of these treaties in 
Greenland and Faroe. Therefore, Denmark has taken on the responsibility in 
relation to intemationallaw to ensure that the inhabitants of Greenland and 
Faroe themselves can deeide what constitution is to be valid there. 

It is doubtful whether it is compatible with this responsibility that the 
Danish govemment maintains that the constitution in Greenland and Faroe 
is to continue to bethat which was passedin 1661/62. 

No wonder then that the Human Rights Committee of UN has stated its 
desire to have more information conceming the implementation of the 
Covenant o n Faroe (UN document CCPR/C0/70/DNK o f October 31, 2000) 
and has expressed regrets about "the paucity of information about the 
covenant and its implementation" in Faroe (Guomundur 2001: 53). 

It is time to recognise that the people of Greenland and Faroe comprise a 
constitutional entity with a legally well-founded claim to be allowed 
themselves to choose a Rigsdag that can deeide on their constitutional 
status. 4 
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